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U.S. Customs Service 


Treasury Decisions 


(T.D. 00-15) 


APPLICATION OF PRODUCERS’ GOOD VERSUS CONSUMERS’ 
GOOD TEST IN DETERMINING COUNTRY OF ORIGIN 
MARKING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretation. 


SUMMARY: This notice advises the public that Customs does not in- 
tend to rely on the distinction between producers’ goods and consum- 
ers’ goods in making country of origin marking determinations. It is 
Customs’ opinion that as demonstrated in a number of recent court de- 
cisions, the consumer-good-versus-producer-good distinction is not de- 
terminative that a substantial transformation, as it traditionally is 
defined, has occurred. 


EFFECTIVE DATE: June 12, 2000. 


FOR FURTHER INFORMATION CONTACT: Monika Brenner, Attor- 
ney, Special Classification and Marking Branch, Office of Regulations 
and Rulings (202-927-1675). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The marking statute, section 304, Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides that, unless excepted, every article of foreign 
origin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly and permanently as the nature of the 
article (or its container) will permit, in such a manner as to indicate to 
the ultimate purchaser in the U.S. the English name of the country of 
origin of the article. 

In Midwood Industries Inc. v. United States, 313 F. Supp. 951 (Cust. 
Ct. 1970), appeal dismissed 57 CCPA 141 (1970), the U.S. Customs 
Court considered whether an importer of steel forgings was the ulti- 
mate purchaser for purposes of the marking statute, 19 U.S.C. 1304. 
The court cited the principles set forth in United States v. Gibson- 
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Thomsen Co., Inc.,27 CCPA 267 (1940), in determining that the import- 
er’s manufacturing operations made it the ultimate purchaser, namely 
that the importer may be considered the ultimate purchaser for mark- 
ing purposes if it subjects the article to further processing that results 
in the manufacture of a “new article with a new name, character and 
use.” Midwood, 313 F. Supp. at 956. However, the Midwood court also 
found it relevant to that finding that the imported forgings at issue were 
transformed from producers’ goods to consumers’ goods, stating: 


While it may be true * * * that the imported forgings are made as 
close to the dimensions of ultimate finished form as is possible, 
they, nevertheless, remain forgings unless and until converted by 
some manufacturer into consumers’ goods, i.e., flanges and fit- 
tings. And as producers’ goods the forgings are a material of fur- 
ther manufacture, having, as such, a special value and appeal only 
for manufacturers of flanges and fittings. But, as consumers’ goods 
and flanges and fittings produced from these forgings are end use 
products, having, as such, a special value and appeal for industrial 
users and for distributors of industrial products. Jd. at 957. 


It is Customs opinion that based on subsequent court decisions apply- 
ing substantial transformation analysis, Midwood would be decided 
differently today. Accordingly, Customs proposed in a notice published 
in the Federal Register (63 FR 14751, March 26, 1998), to no longer rely 
on the distinction between producers’ and consumers’ goods. 


ANALYSIS OF COMMENTS 


A total of 14 entities responded to the proposal (one untimely). Nine 
comments supported the proposal, three comments opposed the pro- 
posal, and two comments neither supported nor opposed the proposal. 


Comment: 


Three commenters supporting and three commenters opposing the 
proposal provided detailed analyses of court decisions to support their 
respective positions. One commenter supporting the proposal states 
that recent court decisions, in particular Superior Wire v. United States, 
669 F Supp. 472 (CIT 1987), aff'd, 867 F2d 1409 (Fed. Cir. 1989), did not 
use a producers’ versus consumers’ goods analysis. The court in Supert- 
or Wire, according to this commenter, made its decision based on an 
analysis of the effect on the metallurgical properties of wire rod, the fact 
that the wire rod specification is generally determined by reference to 
the end product for which the drawn wire will be used, the value added, 
and the amount of labor and capital investment. The commenter also 
claims that Superior Wire should control because the Federal Circuit 
rendered the decision. 

Another commenter supporting the proposal points out that the 
court in Superior Wire noted that Uniroyal v. United States, 542 F. 
Supp. 1026 (CIT 1982), aff'd, 702 F.2d 1022 (Fed. Cir. 1983), did not find 
the producers’ to consumers’ goods distinction as determinative wheth- 
er a substantial transformation occurred. 
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A commenter opposing the proposal states that the court in Superior 
Wire did look at the shift from producers’ to consumers’ goods. Two of 
the commenters opposing the proposal state that Midwood was cited 
with approval in Superior Wire. 

Response: 

Customs believes that both the lower court and appellate court deci- 
sions in Superior Wire support the proposed interpretation. In Superi- 
or Wire, the parties agreed that the U.S. Court of International Trade 
(CIT) should make its determination of whether wire was a product of 
Spain or Canada on the basis of the substantial transformation test. Su- 
perior Wire, 669 F. Supp. at 478. The CIT in Superior Wire noted that 
recent cases cite the test used in Anheuser-Busch Brewing Ass’n uv. 
United States, 207 U.S. 556, 568 (1908), but apply it differently. Jd. The 
court also noted that the courts have concentrated on a change in use or 
character, along with certain cross-checks, including value added, and 
the amount of processing. Jd. However, in making its decision, the court 
decided to examine cases, in particular Torrington Co. v. United States, 
596 F. Supp. 1083 (CIT 1984), aff'd, 764 F.2d 1563 (Fed. Cir. 1985), that 
involved the processing of metal objects without combination or assem- 
bly operations. Id. at 479. The court noted that Torrington cited Mid- 
wood with approval, but also noted that the “producer to consumer 
goods distinction drawn in Midwood, * * * was found not determinative 
as to substantial transformation” in Uniroyal. Id. The court then stated 
that “there is no clear change from producers’ to consumers’ goods.” Jd. 
The Superior Wire court, however, did not analyze the facts of Midwood, 
although Midwood also was a case involving the processing of metal ob- 
jects. In contrast to the decision in Midwood, this court found that “wire 
rod and wire may be viewed as different stages of the same product.” Id. 

While the CIT in Superior Wire did state that there was a change in 
name, the court also found that there was no transformation from pro- 
ducers’ to consumers’ goods, no change from many uses to limited uses, 
no complicated processing, and that only a small percentage of value 
was added. The Federal Circuit held that the CIT’s conclusions were 
correct that the drawing of wire rod into wire was not the manufacture 
of anew and different product as required by Anheuser-Busch. Superior 
Wire, 867 F.2d at 1415. While the Federal Circuit in Superior Wire did 
acknowledge, without further comment, that the CIT cited other con- 
siderations, including no transformation from producers’ to consum- 
ers’ goods, it did not include this as a basis for its holding, and in its 
decision it only analyzed the changes in name, character and use. 
Comment: 


One supporting commenter states that in SDI Tech., Inc. v. United 
States, 977 F. Supp. 1235 (CIT 1997), the court observed that the Mid- 
wood test exempts from marking virtually any product that was im- 
ported in unfinished form and finished prior to sale. Another 
supporting commenter states that while consumer electronics products 
changed from producers’ to consumers’ goods in SDI, the court deter- 
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mined that they did not undergo a substantial transformation. Two op- 
posing commenters state that the court in SDI did look at the shift from 
producers’ to consumers’ goods. 


Response: 


While Customs agrees that the court in SDI did look at the shift from 
producers’ to consumers’ goods as this was specifically raised by the 
plaintiff, the court also stated, citing Uniroyal, that it “has never held 
that the producer/consumer shift alone is dispositive.” SDI, 977 F 
Supp. at 1240. Furthermore, the court stated that by plaintiffs argu- 
ment, “virtually any unfinished product that is finished by a producer 
before it is sold to a consumer would have undergone substantial trans- 
formation.” Jd. While the court recognized that the producer/consumer 
shift has some evidentiary value, the court found that the chassis could 
be used by a consumer, and found that the essence of the chassis re- 
mained the same. Also of relevance, is the court’s statement that while a 
change in essence is not always a necessary prerequisite to a change in 
character, a lack of a change in essence evidences a lack of a change in 
character. Jd. This does not hold true for the producer/consumer shift 
since even if there may be a producer/consumer good shift, this is not 
necessarily indicative of a change in character. Ultimately, the court in 
SDI decided that there was no change in character and use and the sub- 
ject goods did not undergo a substantial transformation. 


Comment: 


One supporting commenter states that in National Juice Products 
Ass’n v. United States, 628 F. Supp. 978 (CIT 1986), the court did not 
reach the result that Midwood would have dictated and expressly stated 
that it was not obligated to follow the producers’ good/consumers’ good 
test. One opposing commenter states that it was dicta in National Juice 
to say that Uniroyal diminished the value of the producers’ versus con- 
sumers’ goods test, and that National Hand Tool Corp. v. United States, 
16 CIT 308 (1992), stated that the determination of substantial trans- 
formation must be based on the totality of evidence. 


Response: 


It is Customs opinion that in both Uniroyal and National Juice, the 
imported materials could clearly be characterized as producers’ goods 
and the finished articles could clearly be considered consumers’ goods 
had the court wished to adopt the reasoning used in Midwood. In Na- 
tional Juice, the court stated that the significance of the producers’ 
goods to consumers’ goods transformation in marking cases is dimin- 
ished in light of its decision in Uniroyal. The court also stated that “un- 
der recent precedents, the transition from producers’ to consumers’ 
goods is not determinative.” National Juice, 628 F. Supp. at 989-990. 
Disregarding plaintiffs specific reliance on Midwood, the court in Na- 
tional Juice stated that the imported product was “the very essence” of 
the retail product and held that manufacturing juice concentrate was 
not substantially transformed when it was processed into retail orange 
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juice. Id. at 991. We also note that in National Hand Tool, the court did 
not even mention Midwood. 


Comment: 


One supporting and two opposing commenters state that Uniroyal 
distinguished the facts of Midwood. However, the supporting comment- 
er states that the court could have applied the Midwood test and would 
have reached the opposite conclusion. The supporting commenter also 
points out that the only case that used Midwood was Torrington, which 
can be reconciled with the Uniroyal essence test, and that Uniroyal and 
its progeny establish that there cannot be a substantial transformation 
without changing the fundamental character, as exemplified in Nation- 
al Juice and CPC Int'l, Inc. v. United States, 971 F Supp. 574 (CIT 1997), 
appeal docketed, No. 98-1069 (Fed. Cir. 1997). 


Response: 


Customs agrees with the supporting commenter. In both Midwood 
and Uniroyal, the issue centered around the processes occurring after 
the articles were imported into the United States. 

In Midwood, the court only looked at the operations occurring after 
importation. Witnesses also testified that as imported, the forgings had 
no commercial use as they did not meet any specifications. The court 
then found that the processes were manufacturing processes “irrespec- 
tive of how performed, and albeit that these processes are representa- 
tive of a successive stage of manufacture.” Midwood, 313 F. Supp. at 
957. The court found that the “end result of the manufacturing pro- 
cesses” was the transformation into “different articles having a new 
name, character and use.” Jd. The court noted that the imported ar- 
ticles were “forgings’ of one kind or another,” indicating a name 
change. However, as to providing an analysis of the change in use and 
character of the traditional substantial transformation test, there was 
none except for the court’s statement that as producers’ goods they are 
not used by the consumer and are not capable of use by the consumer in 
that state. Further, the court found that while the imported forgings are 
made as close to the dimensions of ultimate finished form as is possible, 
they still remain forgings unless and until converted by some manufac- 
turer into consumers’ goods. Jd. Lastly, the court in Midwood stated 
that a country of origin marking for the benefit of the purchaser of 
flanges and fittings serves no purpose because the ASA specifications 
have their own marking requirements. Jd. Accordingly, in effect the 
court concluded that because of ASA marking requirements no other 
markings were necessary. There was no mention of changes in charac- 
ter and use in terms of the actual physical characteristics or purpose of 
the imported and finished goods. 

By contrast, the court in Uniroyal did not solely focus upon the at- 
tachment of the outsole to the imported upper, but also considered the 
processes that occurred in making the upper abroad. Furthermore, un- 
like Midwood where the court noted that the forgings’ dimensions were 
close to their finished form, but nevertheless found a substantial trans- 
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formation, the court in Uniroyal focused upon the imported upper’s fin- 
ished shape, form, and size in finding no change in either character or 
use when made into the finished shoe. The court in Uniroyal made this 
finding even though the upper was not marketable at retail as a com- 
plete shoe without the outsole. 

In making distinctions with other court decisions, the court in Uni- 
royal could point to the fact that in Gibson-Thomsen the imported ar- 
ticles were materials that lost their identity when combined with other 
articles and were substantially transformed. In distinguishing United 
States v. International Paint Co., Inc., 35 CCPA, C.A.D. 376 (1948), a 
case involving drawback, the court in Uniroyal noted that the upper did 
not undergo any physical change whatever and did not change in use as 
the upper was intended to be attached to an outsole. In International 
Paint, however, the paint changed into an antifouling paint. In distin- 
guishing Grafton Spools Ltd. v. United States, 45 Cust. Ct. 16, C.D. 2190 
(1960), a case pertaining to the country of origin marking of ribbon 
spools, the court pointed to the fact that the ribbon, and not the spool, 
was what was important or the essence of the article. However in distin- 
guishing Midwood, the court in Uniroyal had to emphasize Midwood’s 
analysis of the manufacturing processes, because the court in Midwood 
had not analyzed changes in the character and use of the forgings except 
to the extent that they changed from producers’ to consumers’ goods. 
Therefore, while Customs agrees that Uniroyal distinguished Mid- 
wood, as stated in SDI, “while a change in essence is not always a neces- 
sary prerequisite to a change in character, a lack of a change in essence 
evidences a lack of a change in character.” SDI, 977 F Supp. at 1240. 


Comment: 


Two supporting commenters state that in CPC, the plaintiff relied on 
Midwood that peanut slurry was a producer good, and pointed out that 
the court dismissed the Midwood test, stating that National Juice had 
rejected the transformation from a producers’ goods to consumers’ 
goods as a determinative criterion in marking cases. 


Response: 


Customs agrees that as in SDI, the court in CPC rejected plaintiff's 
reliance on Midwood. 


Comment: 


One supporting commenter states that in Madison Galleries, Ltd. v. 
United States, 688 F. Supp. 1544 (CIT 1988), aff'd, 870 F2d 627 (Fed Cir. 
1989), the court in dicta stated that the post-Midwood cases may have 
diminished the significance of a producers’ good-consumers’ good ap- 
proach. An opposing commenter states that Midwood has been cited 
with approval in Madison Galleries. 


Response: 


Customs does not believe that the court in Madison Galleries either 
approved or disapproved of the Midwood decision. In Madison Galler- 
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les, a case pertaining to the Generalized System of Preferences (GSP), 
the court did not have to find that the article was a “product of” a GSP 
country, as the GSP at that time did not have such a requirement. While 
Madison Galleries cited Midwood, it was in response to the defendant’s 
argument that it is not logical for an article to receive duty-free treat- 
ment under the GSP when that article would not have to marked as a 
product of that GSP country. The court in Madison Galleries responded 
that, as exemplified in Midwood, analysis of the marking requirements 
“can include consideration of the nature of the intended, immediate re- 
cipient of a foreign article, i.e., whether, for example that recipient is a 
producer or a consumer.” Madison Galleries, 588 F. Supp. at 1547. 
Therefore, the court in Madison Galleries did not cite Midwood as sup- 
port for the contention that the good was a “product of” the GSP coun- 
try. 


Comment: 


One supporting commenter states that in Ferrostaal Metals Corp. v. 
United States, 664 F. Supp. 535 (CIT 1987), where the result was consis- 
tent with the producers’ good/consumers’ good test, the court, while cit- 
ing Midwood, did not rely on Midwood, but stated that the change was 
indicative of a substantial transformation. One opposing commenter 
states that Ferrostaal specifically rejected the essence test, and two op- 
posing commenters state that Midwood was cited with approval in the 
Ferrostaal case. 


Response: 


Customs does not believe that Ferrostaal supports the producers’ 
goods versus consumers’ goods test for determining substantial trans- 
formation. The court in Ferrostaal noted that while Uniroyal referred 
to an essence test, the test to be applied was whether the “imported ar- 
ticle underwent a ‘substantial transformation’ which results in an ar- 
ticle having a name, character or use differing from that of the imported 
article.” Ferrostaal, 664 F. Supp. at 538, citing Uniroyal, 542 F. Supp. at 
1029-30. Therefore, the court in Ferrostaal specifically rejected defen- 
dant’s argument that an “essence” test displaced the change in name, 
character, and use test. Id. 

Customs, by this notice, is not suggesting that the essence test replace 
the substantial transformation test. To the contrary, Customs adheres 
to the position stated in CPC, supra, that the essence test is “embraced 
by and aids in applying the traditional change of name, character or use 
test.” CPC, 971 F. Supp. at 583. As Customs noted in the notice of pro- 
posed interpretation, the court in Ferrostaal also cited Midwood for its 
conclusion that a transition from producers’ goods to consumers’ goods 
was indicative of a change in use. Jd. at 541. However, the court exten- 
sively considered the changes in character as result of the annealing 


and galvanizing processes as evidence of a substantial transformation. 
Id. at 539. 
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Comment: 


One supporting commenter states that Midwood is legally unneces- 
sary as courts have completely disregarded the producers’ versus con- 
sumers’ goods test or given it little to no weight. As support, the 
commenter cites Zuniga v. United States, 996 F.2d 1203 (Fed. Cir. 1993), 
where a casting slip was not substantially transformed by minor pro- 
cesses; Aztec Milling Co. v. United States, 890 F:2d 1150 (Fed. Cir. 1989), 
where dry corn flour was not substantially transformed and intermedi- 
ate products did not lose identifying characteristics of constituent ma- 
terial; United States v. Murray, 621 F.2d 1163 (1st Cir. 1980), cert denied, 
449 U.S. 837 (1980), where glue blend was not substantially trans- 
formed because it did not undergo a fundamental change; and Grafton 
Spools, Ltd. v. United States, 45 Cust. Ct. 16 (1960), where imported 


empty spools were not substantially transformed when wound with 
thread. 


Response: 


Customs agrees that the courts generally have disregarded or given 
little weight to the producers’ versus consumers’ goods test. 


Comment: 


One commenter states that Customs incorrectly cited Gibson Thom- 
sen, supra, as support for the position that the substantial transforma- 
tion test requires a change in name, character, “and” use, as opposed to 


a change in name, character “or” use. 
Response: 


Customs disagrees. The Court of Customs and Patent Appeals in Gib- 
son-Thomsen cited the criteria, “a new name, character, and use”, five 
times in its decision. 27 CCPA 267, 270, 271, 272, 273 (1940) (emphasis 
added). 


Comment: 


The proposal violates the Congressional request not to undertake 
changes to the country of origin rules while the World Trade Organiza- 
tion (WTO) continues to develop international harmonized country of 
origin rules. 


Response: 


In the letter dated September 30, 1996, referred to in the comment, 
members of the Senate and the House of Representatives requested that 
any changes in policy with regard to country of origin marking require- 
ments be deferred. The letter particularly requested deferring any 
changes in policy with regard to the country of origin marking require- 
ments of metal forgings for hand tools. In fact, Customs has not made 
any policy changes with regard to hand tools, and also has not finalized 
its proposed regulations governing rules of origin for non-preferential 
trade even though the original deadline for completing the WTO pro- 
cess has passed. Moreover, in a September 30th letter, the Chairmen of 
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the Senate Finance Committee and the Committee on Ways and Means 
expressly recognized that such deferment in no way would affect the 
right of private parties to contest existing Treasury rulings. The subject 
notice of proposed interpretation was specifically initiated as a result of 
a private party’s request to make the NAFTA and non-NAFTA rules for 
the country of origin marking of fittings and flanges uniform. 
Comment: 


Two opposing commenters state that Customs lacks authority to lim- 
it Midwood and that 19 U.S.C. 1625(d) and 19 CFR 177.10(d) does not 
give Customs authority to disregard a court decision without first seek- 
ing appellate review, citing Nestle Refrigerated Food Co. v. United 
States, 18 CIT 661 (1994), Orlando Food Corp. v. United States, Slip Op. 
97-19 (CIT 1997), and Volkswagenwerk Aktiengesellschaft v. Federal 
Maritime Commission, 390 U.S. 261, 272 (1968). They state that in Or- 
lando Food, the CIT criticized Customs for limiting the application of a 
CIT decision after publication in the Federal Register. In Orlando Food, 
the court stated that Customs application of the section 1625(d) process 
circumvented judicial process. These commenters also cite CPC Int’l, 
Inc. v. United States, 933 F. Supp. 1093, 1101-02, 1104 (CIT 1996), ap- 
peal pending, where the court stated that Custom may not encroach on 
the judicial function by abrogating binding case law. 

Response: 


Customs disagrees. Congress specifically codified 19 CFR 177.10 as 
part of Title VI, Customs Modernization, of the North American Free 
Trade Agreement implementation Act, Pub. L. 103-182, 103d Con- 
gress, 107 Stat. 2057 (1993), by adding 19 U.S.C. 1625(d) which states 
that “a decision that proposes to limit the application of a court decision 
shall be published in the CUSTOMS BULLETIN together with notice of op- 
portunity for public comment thereon prior to a final decision.” The 
legislative history, House Report No. 103-361(D, reflects that Congress 
specifically recognizes that section 623 of H.R. 3450 (which became sec- 
tion 623 of Pub. L. 103-182 amending 19 U.S.C. 1625) requires only that 
“a decision that limits the application of a court decision * * * be pub- 
lished for notice and comment in the CUSTOMS BULLETIN.” In this 
instance, Customs not only published the notice of proposed interpreta- 
tion in the CUSTOMS BULLETIN, but also in the Federal Register soliciting 
comments. Congress explained that the reason for the change was to 
provide “assurances of transparency concerning Customs rulings and 
policy directives through publication in the CUSTOMS BULLETIN or other 
easily accessible sources.” House Report at 2674. 

The CIT reference in Orlando Food that Customs application of 19 
U.S.C. 1625(d) circumvents the judicial process is dicta. However, it is 
Customs opinion that considering all of the industry and trading pat- 
tern changes with which it has been faced and challenged within the last 
28 years since the Midwood decision, Customs action under this notice 
is justified. Customs has acted in direct response to a private party’s in- 
quiry and in the absence of Customs action pursuant to 19 U.S.C. 
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1625(d), the country of origin marking requirements for fittings and 
flanges would remain unchanged and not uniform. 


Comment: 


Seven commenters state that the Midwood decision has caused artifi- 
cial distinctions within the pipe fitting industry, confusion, or does not 
accurately indicate the origin to consumers, which is the purpose of the 
marking statute, citing Globemaster Inc. v. United States, 340 F. Supp. 
974, 976 (Cust. Ct. 1972), as support. One supporting commenter states 
that it is a GATT violation if the proposal is not adopted since the NAF- 
TA Marking Rules are different. One opposing commenter states that it 
is unclear why Customs wants to eliminate the producers’ versus con- 
sumers’ good test. 


Response: 


In response to the opposing commenter, the comments in support of 
the proposal illustrate why Customs has responded to the private par- 
ty’s request to address the situation concerning the marking of fittings 
and flanges. As one commenter puts it: “this whole issue has been a 
thorn of incredible proportion in the side of industry in general and the 
pipe fitting industry in particular.” Because Customs believes that the 
issue presented in Midwood would be decided differently today, and be- 
cause the NAFTA Marking Rules and Midwood decision render differ- 
ent results, it is Customs position that this action is necessary in order 
to provide equitable treatment to all importers of pipe fittings and 
flanges. 


Comment: 


Three commenters supporting the proposal request that it be applied 
immediately or as expeditiously as possible. One commenter states that 
any marking required by the change can be accomplished through inex- 
pensive means, in a short time frame, and without substantial economic 
loss. The commenter states that any further delay will continue to cause 
economic injury to certain industry members who have suffered lost 
sales and price suppression because of unmarked foreign flanges. One 
commenter opposing the proposal states that Customs in the past has 
delayed the effective date of a rule change for 12 months. The comment- 
er states that if Customs adopts the proposal, it would represent a dras- 
tic change to the rules under which fitting and flange producers 
operate. This commenter states that if the proposal is adopted, marking 
pipe fittings and flanges would entail far more than printing new labels; 
it would also require the purchase and installation of new machinery. 


Response: 


Customs understands the concerns of both opposing and supporting 
parties. However, the fact remains that the rules for the country of ori- 
gin marking for importations from NAFTA and non-NAFTA countries 
are not uniform. The change in treatment proposed by Customs will 
place all importers of pipe fittings and flanges on an equal footing. Cus- 
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toms notes that when the NAFTA Marking Rules were adopted, im- 
portations from NAFTA countries that were previously not subject to 
marking became subject to a marking requirement and those importers 
were able to make these changes in far less than a one-year period. Be- 
cause the current country of origin marking requirement for pipe fit- 
tings and flanges is based on administrative treatment, rather than a 
specific ruling, Customs will require that all pipe fittings and flanges 
produced in the United States from imported forgings be marked with 
the country of origin of the imported forging. As specified in 19 CFR 
177.10, Customs will make the change effective 90 days after publica- 
tion of this notice in the Federal Register, except in the case of a ruling 
subject to the procedure specified in 19 U.S.C. 1625. 
CONCLUSION 

In Superior Wire v. United States, supra, while the Federal Circuit ac- 
knowledged the lower court’s reference to the producers’ to consumers’ 
goods shift, the Federal Circuit only analyzed the changes in name, 
character and use. The Federal Circuit also relied on Uniroyal, supra, 
where that distinction was not found to be determinative as to substan- 
tial transformation. The lower court in Superior Wire also did not ana- 
lyze the facts of Midwood, supra, although it was a metal objects case. 
The court in Ferrostaal, supra, did not advocate the dilution of the tradi- 
tional substantial transformation test in not finding the producers’ to 
consumers’ goods distinction to be particularly determinative. In SDI, 
National Juice, Uniroyal, and CPC, supra, the Midwood argument was 
rejected and the courts examined the “essence” of the articles at issue. 
The court in National Hand Tool, Aztec Milling, Murray, and Zuniga, 
supra, did not even mention the Midwood decision. The only cases that 
really did not outright reject or diminish the application of the produc- 
ers’ to consumers’ good shift are Torrington and Madison Galleries, su- 
pra, but the citation to Midwood in Madison Galleries does not even 
stand for the position that the article became a “product of” the GSP 
country. 

Customs has provided notice in the CUSTOMS BULLETIN (and Federal 
Register) as required by 19 U.S.C. 1625(d) of its intention not to rely on 
the producers’ to consumers’ good test. The opposing commenters have 
not cited a single decision (not even the favorable Torrington decision) 
where a court decided the substantial transformation test solely based 
on the producers’ to consumers’ good transition. 

Furthermore, since the transition from producers’ to consumers’ 
good is not necessarily indicative of a substantial transformation, un- 
like a change in “essence”, the purpose of the producers’ to consumers’ 
goods analysis does not aid in the determination of whether an article 
underwent a substantial transformation. Therefore, Customs will no 
longer rely on the distinction between producers’ goods and consumers’ 
goods in making country of origin determinations. 

Inasmuch as the question of whether a good has been substantially 
transformed is based on specific facts, parties who have received rulings 
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based on the producers’ goods-consumer goods analysis articulated in 
Midwood can continue to rely on those rulings unless and until Cus- 
toms modifies or revokes them pursuant to 19 U.S.C. § 1625, or they are 
specifically overruled by a court. 
RAYMOND W. KELLY, 
Commissioner of Customs. 
Approved: February 11, 2000. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury 
[Published in the Federal Register, March 14, 2000 (65 FR 13827 


19 CFR Parts 24, 111 and 178 
(T.D. 00-17) 
RIN 1515-AC34 
CUSTOMS BROKERS 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document adopts as a final rule, with some changes, a 
proposed revision of Part 111 of the Customs Regulations, which gov- 
erns the licensing and conduct of customs brokers in the performance of 
customs business on behalf of others. The revision includes changes to 
the regulatory texts to reflect amendments to the underlying statutory 
authority enacted as part of the Customs Modernization provisions of 
the North American Free Trade Agreement Implementation Act and 
also includes changes to reflect the recent reorganization of Customs as 
well as changes to improve the content, layout and clarity of the regula- 
tory texts. The document also includes conforming changes to Parts 24 
and 178 of the Customs Regulations. 


EFFECTIVE DATE: April 14, 2000. 


FOR FURTHER INFORMATION CONTACT: 


Operational Aspects: Mike Craig, Office of Field Operations 
(202-927-1684). 


Legal Aspects: Gina Grier, Office of Regulations and Rulings 
(202-927-2320). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 641 of the Tariff Act of 1930, as amended (19 U.S.C. 1641), 
provides that a person must hold a valid customs broker’s license and 
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permit in order to transact customs business on behalf of others, sets 
forth standards for the issuance of broker’s licenses and permits, pro- 
vides for disciplinary action against brokers in the form of suspension 
or revocation of such licenses and permits or assessment of monetary 
penalties, and provides for the assessment of monetary penalties 
against other persons for conducting customs business without the re- 
quired broker’s license. Section 641 also authorizes the Secretary of the 
Treasury to prescribe rules and regulations relating to the customs 
business of brokers as may be necessary to protect importers and the 
revenue of the United States and to carry out the provisions of section 
641. 

The regulations issued under the authority of section 641 are set 
forth in Part 111 of the Customs Regulations (19 CFR Part 111). Part 
111 includes detailed rules regarding the licensing of, and granting of 
permits to, persons desiring to transact customs business as customs 
brokers, including the qualifications required of applicants and the pro- 
cedures for applying for licenses and permits. Part 111 also prescribes 
recordhe eping and other duties and responsibilities of brokers, sets 
forth in detail the grounds and procedures for the revocation or suspen- 
sion nae broker licenses and permits and for the assessment of monetary 
penalties, and sets forth fee payment requirements applicable to bro- 
kers under section 641 and 19 U.S.C. 58c(a)(7). 

On December 8, 1993, amendments to certain Customs and navige 
tion laws became effective as the result of enactment of the North ian 
ican Free Trade Agreement Implementation Act (“the Act”), Public 
Law 103-182, 107 Stat. 2057. Title VI of the Act set forth Customs Mod- 
srnization provisions that included, in section 648, certain amend- 
ments to section 641 of the Tariff Act of 1930. The substantive 
amendments to section 641 were as follows: 

1. In the definition of “customs business” in section 641(a)(2), a sec- 
ond sentence was added that provides that customs business “also in- 
cludes the preparation of documents or forms in any format and the 
electronic transmission of documents, invoices, bills, or parts thereof, 
intended to be filed with the Customs Service in furtherance of [the cus- 
toms business activities listed in the first sentence], whether or not 
signed or filed by the preparer, or activities relating to such prepara- 
tion, but does not include the mere electronic transmission of data re- 
ceived for transmission to Customs.” 

2. Section 641(c)(1) was amended by adding a provision for the is- 
suance of a national permit for the conduct of such customs business as 
the Secretary of the Eronaey prescribes by regulation. 

3. A new subsection (c)(4) was added to provide that when electronic 
filing (including remote iotaidan filing) of entry information with Cus- 
toms at any location is implemented by the Secretary of the Treasury 
pursuant to the provisions of the National Customs Automation Pro- 
gram (“the NCAP” which was established by section 631 of the Act and 
is codified at 19 U.S.C. 1411-1414), a licensed broker may appoint 
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another licensed broker who holds a permit in a Customs district to act 
on its behalf as its subagent in that district if such activity relates to the 
filing of information that is permitted to be filed electronically. New 
subsection (c)(4) also provides that the broker who appoints a subagent 
remains liable for all obligations arising under bond and for all duties, 
taxes and fees, and for any other liabilities imposed by law, and cannot 
delegate such liability to the subagent. 

4, Section 641(d)(2)(B), which sets forth the procedures for the sus- 
pension or revocation of a broker’s license or permit, was amended to 
increase to 30 days the period within which a hearing is to be held after 
written notice of a hearing is provided to the broker. 

5. Finally, section 641(f) was amended to provide: that the Secretary 
of the Treasury may not prohibit customs brokers from limiting their 
liability to other persons in the conduct of customs business; that for 
purposes of any provision of the Tariff Act of 1930 pertaining to record- 
keeping, all data required to be retained by a customs broker may be 
kept on microfilm, optical disc, magnetic tapes, disks or drums, video 
files or any other electrically generated medium; and that, pursuant to 
such regulations as the Secretary of the Treasury shall prescribe, the 
conversion of data to such storage medium may be accomplished at any 
time subsequent to the relevant customs transaction and the data may 
be retained in a centralized basis according to such broker’s business 
system. 

On September 27, 1995, Customs published the following documents 
in the Federal Register as a result of changes in the Customs Headquar- 
ters and field organizational structure: 

1. T.D. 95-77 (60 FR 50008) amended the Customs Regulations on an 
interim basis. The amendments included extensive changes to §§ 101.1, 
101.3 and 101.4 (19 CFR 101.1, 101.3 and 101.4) to reflect the changes 
to the basic Customs field organization, involving the elimination of re- 
gions and districts for most purposes so that ports of entry would consti- 
tute the foundation of the Customs field structure and would be 
empowered with most of the functions and authority that had been held 
in the district and regional offices and also involving the designation of 
some ports as service ports having a full range of cargo processing func- 
tions, including inspection, entry, collection, and verification. T.D. 
95-77 also included amendments to Parts 4, 19, 24, 103, 111, 112, 1138, 
118, 122, 127, 141, 142, 146 and 174 of the Customs Regulations (19 
CFR Parts 4, 19, 24, 103, 111, 112, 113, 118, 122, 127, 141, 142, 146 and 
174) to reflect these organizational changes. The background portion of 
T.D. 95-77 pointed out that districts and regions would still exist as geo- 
graphical descriptions for limited purposes such as for broker permits 
and certain cartage and lighterage purposes, and T.D. 95-77 therefore 
set forth certain additional regulatory changes in order to reflect this 
fact; these changes included the addition of definitions for “district,” 
“district director” and “region” in § 111.1 (19 CFR 111.1) to enable the 
current statutory broker licensing and permitting schemes to operate. 
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(The background portion of T.D. 95-77 also noted that the Customs re- 
organization included the creation of twenty Customs Management 
Centers and five Strategic Trade Centers for which no regulatory 
changes were being made because these new organizational entities 
will not have direct contact with the public.) 

2. T.D. 95-78 (60 FR 50020) also amended the Customs Regulations 
on an interim basis and involved nomenclature changes. The T.D. 
95-78 changes were set forth in a table format in numerical order by 
section affected and in most cases involved the replacement of outdated 
references with new references to reflect the new Customs Headquar- 
ters and field organizational structure. The majority of these changes 
involved replacing “district” with “port” and replacing “district direc- 
tor” with “port director,” or some variation thereof. The T.D. 95-78 
changes involved almost every part within Chapter I of the Customs 
Regulations (19 CFR Chapter I) and included a large number of 
changes to Part 111. 

3. A general notice (60 FR 49971) informed the public of the geo- 
graphic areas covered for purposes of Customs broker permits and for 
certain cartage and lighterage purposes where the word “district” ap- 
pears in the Customs Regulations. The notice was a consequence of the 
publication of T.D. 95-77 and T.D. 95-78 and, in particular, of the T.D. 
95-77 regulatory changes made in order to retain the concept of a “dis- 
trict” for certain Customs broker and cartage and lighterage purposes. 
The information contained in that notice is republished in a general no- 
tice also appearing in this issue of the Federal Register. 

Based on a review of the changes to section 641 made by section 648 of 
the Act, Customs determined that the Part 111 regulatory texts should 
be amended as follows: (1) to reflect the change to the section 641(a)(2) 
definition of “customs business;” (2) to provide for the issuance of na- 
tional permits as authorized under amended section 641(c)(1); (3) to re- 
flect the 30-day period within which a suspension or revocation hearing 
is to be held under amended section 641(d)(2)(B); (4) to implement the 
amended section 641(f) proscription against prohibiting a broker from 
limiting its liability to other persons; and (5) to reflect the amended sec- 
tion 641(f) recordkeeping provisions. With regard to the appointment 
of subagents as authorized under amended section 641(c)(4), Customs 
determined that it would be premature to amend Part 111 at this time; 
rather, Customs concluded that it would be preferable to address this 
issue at such time as related NCAP test procedures have been con- 
cluded, appropriate programming enhancements have become opera- 
tional, and appropriate regulatory proposals have been formulated. 

Customs also performed a general review of Part 111 to determine 
whether other regulatory changes should be made. Based on that re- 
view, Customs identified a number of other areas where significant im- 
provement could be made to the existing regulatory texts. These 
improvements included: (1) the elimination of obsolete or otherwise 
unnecessary provisions; (2) the addition of new provisions where the 
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regulations appeared to be incomplete or were otherwise in need of clar- 
ification; (3) further textual changes arising out of the reorganization of 
Customs that were not fully addressed in the district/port terminology 
changes made by T.D. 95-77 and T.D. 95-78, including some changes to 
those previously-published changes and particularly in order to clarify 
certain procedural aspects of the regulations (for example, where to file 
permit applications and broker status reports and where to pay permit 
user fees); and (4) a large number of nonsubstantive, editorial changes 
to improve the precision and clarity of the regulations, ranging from 
the reorganization or complete redrafting of existing texts to minor 
word changes within a particular regulatory provision. 

Based on the above considerations, on April 27, 1999, Customs pub- 
lished in the Federal Register (64 FR 22726) a notice of proposed rule- 
making setting forth a complete revision of Part 111. The notice of 
proposed rulemaking included a detailed section-by-section discussion 
of the proposed amendments (other than those of a minor wording or 
other editorial nature) and provided a 60-day period for the submission 
of public comments on the proposed changes. On June 29, 1999, a notice 
was published in the Federal Register (64 FR 34748) to extend the pub- 
lic comment period to July 28, 1999. 


DISCUSSION OF COMMENTS 


A total of 20 commenters responded to the solicitation of comments 
in the April 27, 1999, notice of proposed rulemaking. A discussion of 


those comments follows. 


Section 111.1 
Comment: 


The following two comments addressed the proposed definition of 
“customs business”: 

1. The first comment stated that the definition of “customs business” 
should specify which activities constitute the “preparation and activi- 
ties related to the preparation of documents”. 

2. The second comment asserted that the language in §111.1 expands 
the definition in a manner not authorized by statute, by inserting the 
phrase “in furtherance of any other customs business activity” (empha- 
sis added) in place of the statutory language “in furtherance of such ac- 
tivities” (emphasis added) in the second sentence of the definition. 


Customs response: 


1. In determining how to define “customs business” in Part 111, Cus- 
toms concluded that the range of activities which potentially could be 
categorized as “customs business” was too broad for individual activi- 
ties to be listed in the regulatory text. Questions on which activities 
constitute “customs business” will be answered through the prospec- 
tive ruling and internal advice procedures and through the issuance of 
informed compliance publications. Consequently, the new definition of 
“customs business” in Part 111 does not include specific exemplars or 
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otherwise go beyond the general approach of the definition in 19 U.S.C. 
1641. 

2. Customs disagrees with the second comment. The language used in 
the second sentence of the regulatory text was intended to ensure that 
those “other” activities refer to the customs business activities listed in 
the first sentence in the definition, and not to the document prepara- 
tion and transmission activities mentioned in that second sentence. 
Given that what is defined is “customs business,” this textual clarifica- 
tion simply avoids the appearance of a tautology or circularity. No ex- 
pansion of the statutory definition was intended or will result from the 
proposed regulatory text. 


Comment: 


A commenter suggested that the interchangeable use of the terms 
“customs broker” and “broker” throughout the regulations is confus- 
ing. 

Customs response: 


Both terms are defined for purposes of Part 111, and it is clear from 
those definitions that both have the same meaning. Accordingly, Cus- 
toms does not believe that any change to the regulatory texts should be 
made in response to this comment. 


Comment: 


A commenter recommended that the term “port director” be used 
consistently throughout the regulations, instead of being used inter- 
changeably with the term “director of the port”. This commenter also 
asked that the terms “port director” and “port” be defined in Part 111. 


Customs response: 


As regards the first point, the term “director of the port” is used as a 
substitute for “port director” purely for reasons of sentence structure, 
and Customs believes it is clear that the two terms have the same mea- 
ning. On the second point, Customs believes that the suggestion is un- 
necessary, because “port” is already defined for general Customs 
Regulations purposes in 19 CFR Part 101, and the meaning of “port di- 
rector” can be logically inferred when it appears in conjunction with 
the word “port”. 


Section 111.2 
Comment: 

A commenter questioned the need for district permits, now that dis- 
tricts and regions have been eliminated for other Customs purposes and 
Customs has the ability to monitor a broker’s activities through au- 
tomation. 


Customs response: 

Until such time as Congress repeals the permit system required by 19 
U.S.C. 1641(c), brokers must have, as appropriate, either a national per- 
mit or a district permit, or both, to transact customs business for others. 
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Comment: 


A commenter stated that § 111.2(a)(2)(i) is contrary to law because it 
precludes persons other than the importer, his or her authorized regu- 
lar employees or officers, or a customs broker from transacting customs 
business on behalf of the importer. The commenter asserted that this 
regulation conflicts with section 484(a)(1) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484(a)(1)). 


Customs response: 


Customs disagrees. Section 484(a)(1) authorizes one of the parties 
qualifying as “importer of record,” either in person or by an agent autho- 
rized by the party in writing, to make entry. An “importer of record” can 
be the owner or purchaser of imported merchandise, or a licensed cus- 
toms broker appropriately designated by the owner, purchaser, or con- 
signee of the merchandise. (19 U.S.C. 1484(a)(2)(B)). The statute 
governing brokers further restricts who may make entry. Section 
641(b)(1) of the Tariff Act of 1930, as amended (19 U.S.C. 1641(b)(1)) 
states that “no person may conduct customs business (other than solely 
on behalf of that person) unless that person holds a valid customs bro- 
ker’s license * * *” The filing of entry documentation qualifies as “cus- 
toms business” (19 U.S.C. 1641(a)(2)). It follows that the only “agents” 
eligible to make entry on behalf of the owner or purchaser of imported 
merchandise are either persons from within the owner or purchaser’s 
own organization, such as an employee or officer, or alternatively, a li- 
censed customs broker. 


Comment: 


A commenter recommended amendment of § 111.2(a)(2)(i) to allow 
corporations under common ownership or control to be considered a 
single entity. This would enable companies with subsidiaries and incor- 
porated divisions to centralize their personnel with customs knowledge 
under one unit and to have that unit provide comprehensive customs 
services to all subsidiaries and divisions. 


Y. oO . 
Customs response. 


Parent corporations and their subsidiaries and incorporated divi- 
sions are precluded by their separate legal status from providing cus- 
toms business assistance to each other, unless they have a broker’s 
license and the necessary district permits and powers of attorney. Cus- 
toms cannot agree to amend §111.2(a)(2)(i) as suggested, because to do 
so would have the effect of denying the reality of the separate legal sta- 
tus of these entities. Affected parties should keep in mind, however, that 
a licensed entity with a national permit may be able to offer comprehen- 
sive customs business assistance to related subsidiaries, divisions, and 
parents, without having to obtain multiple district permits, by taking 


advantage of the employee implant and post-entry representation ex- 
ceptions to the district permit rule. 
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Comment: 


One commenter questioned the requirement in § 111.2(a)(2) 
(ii)(A)(1) that employees of brokers who are authorized to sign customs 
business documents be U.S. residents. This commenter pointed out the 
inconsistency of imposing a residency requirement on employees of 
brokers but not on licensed and permitted brokers, who, if they are indi- 
viduals, may also be signing customs documents. 

Customs response: 

Customs agrees that the restriction lacks logic. Accordingly, the regu- 
latory text in question has been modified in this final rule by removing 
the residency requirement for employees with signature authority. 
Comment: 

A commenter asked whether § 111.2(a)(2)(iv), which allows carriers 
without a broker license to make in-bond transportation entries for 


others, applies to agents of carriers and to all types of in-bond trans- 
portation entries. 


eS ° > rope ~p° 
/ustoms response: 


Yes. Agents of carriers may make in-bond transportation entries for 
all types of in-bond transportation entries. 


Comment: 


A commenter suggested that §111.2(a)(2)(v) would be an appropriate 
vehicle for amending the Customs Regulations to clarify that a broker 
must obtain a power of attorney to file a commercial informal entry for 
aclient. Section 111.2(a)(2)(v) authorizes an unlicensed person to enter 
a noncommercial shipment for another. 


Customs response: 


Customs believes that the suggested change is not necessary, because 
§ 141.46 of the Customs Regulations already requires a broker to obtain 
a valid power of attorney before transacting customs business for a 
client. The fact that an entry is “commercial informal” does not remove 
the activity from designation as “customs business.” 


Comment: 


A commenter suggested insertion of the word “rule” after “General” 
in the heading to § 111.2(b)(1), to make it clear that this is the “general 
rule” to which §111.2(b)(2) refers. 


Customs response: 


It is the opinion of Customs that the proposed layout and terminology 


are sufficiently clear in this regard and that the suggested change is 
therefore unnecessary. 


Comment: 


Several commenters submitted observations on the proposed 
§ 111.2(b)(2)(i) provision regarding an employee working in a client’s 
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facility (the “employee implant” rule). This new provision is an excep- 
tion to the general rule that a broker must have a district permit to con- 
duct customs business for another in that district. It allows a broker to 
place an employee in the facility of a client for whom the broker is filing 
entries at one or more other locations covered by a district permit is- 
sued to the broker, even though the broker has no district permit in the 
broker district in which the facility is located. The points made by these 
commenters were as follows: 

1. One commenter objected to the requirement that the broker must 
be filing entries for the client elsewhere; instead, this commenter sug- 
gested that brokers should be allowed to place implants if they are con- 
ducting “customs business” for the client elsewhere. The commenter 
argued that the adoption of this change would eliminate the exclusivity 
of this particular district permit exception, which currently would only 
benefit customs brokers who file entries. 

2. Another commenter stated that a broker with an implanted em- 
ployee should not be subject to penalties if errors are discovered in docu- 
mentation filed by the client in the broker district in which the client’s 
facility is located. The stated rationale for this comment is the fact that 
broker implants are precluded by the regulatory text from filing the cli- 
ent’s entries or other documents with Customs in the broker district 
servicing that location. 

3. A commenter stated that proposed § 111.2(b)(2)(i) should specify 
the activities that an implanted employee may perform at the client’s 
facility. 

4. Another commenter expressed concern that the implant exception 
to the district permit diminishes the importance of both the permit sys- 
tem and the requirement for responsible supervision and control. 


Customs response: 


1. Customs agrees with the suggestion of the commenter, and the 
regulatory text has been modified in this final rule by inserting the 
words “conducting customs business” in place of “filing entries.” It 
is noted that proposed § 111.2(b)(2)(i) has been redesignated as 
§ 111.2(b)(2)(i)(A) in this final rule. 

2. Customs disagrees with the general principle stated by this com- 
menter that brokers should not be held liable in the described circums- 
tances. The broker employee, by virtue of working with the client, may 
be involved in customs business activities relating to the preparation of 
the documents which the client files. The law imposes sanctions on bro- 
kers who perform customs business activities improperly. Customs will 
examine each situation on a case-by-case basis to determine if sanctions 
are warranted. 

3. It was the intent of Customs that the broker implant would confine 
his customs business activities to those matters that can be accom- 
plished on-site. Since the range of activities which could potentially fall 
under the definition of “customs business” is so broad, it would more 
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appropriate to specify qualifying activities on a case-by-case basis 
through the binding rulings process. 

4. Customs agrees that the proposed regulation is inconsistent with 
the statutory requirement that a broker have a national permit or a dis- 
trict permit, or both, to conduct customs business for another: under 
the proposed text, a broker could use employee implants to conduct cus- 
toms business in a broker district without coverage of either a local dis- 
trict permit or a national permit. (The concept of a “regional waiver”, 
authorized by 19 U.S.C. §1641(c)(2) and reflected in proposed 
§ 111.19(d)(2), would not apply, because a client facility may be located 
outside of the borders of the “broker region” in which the broker has a 
district permit.) To ensure consistency with the statutory standard, and 
in consideration of the fact that an employee implant situation repre- 
sents an exception to the statutory district permit rule, the regulatory 
text has been modified in this final rule to require that brokers obtain a 
national permit before using employee implants (see also the discussion 
below regarding the reorganization of proposed § 111.2(b)(2)). Finally, 
in response to the concern expressed by this commenter regarding the 
potential lack of responsible supervision and control in the implant en- 
vironment, Customs will continue to expect that any work performed 
by an employee of a broker will be reviewed by an individually licensed 
permit qualifier of the broker (see 19 U.S.C. 1641(c)(1)(B) and 


§ 111.19(b)(4) as set forth below), regardless of where the work is per- 
formed. 


Comment: 


A commenter objected to the decision reflected in § 111.2(b)(2)(ii) to 
restrict the district permit waiver to the filing of manual, but not elec- 
tronic, drawback claims in the designated drawback office located in a 
district in which the broker does not have a district permit. 


Customs response: 


Customs has reconsidered this matter and agrees with the comment- 
er that brokers should be allowed to file both manual and electronic 
drawback claims in the drawback office designated by Customs for their 
broker district, without having to obtain an additional district permit if 
the designated drawback office is physically located in a broker district 
in which the broker is not permitted. The first sentence of the regulato- 
ry text as proposed has been modified in this final rule to reflect this 
point. However, the requirement in the second sentence of the proposed 
text, that a broker must have a national permit to file electronic draw- 
back claims at designated drawback offices covering geographical areas 
in which the broker does not have a district permit, remains but is set 
forth in this final rule as § 111.2(b)(2)(i)(B) and with some wording 
changes to clarify its intended filing context (that is, Part 143 electronic 
filing in a not-designated-drawback office). See also the discussion be- 
low regarding the reorganization of proposed § 111.2(b)(2). 
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Comment: 


A commenter stated that it would be consistent with the Customs 
policy of “nationalizing” drawback to allow brokers to file notices of in- 
tent to export in districts in which they are not permitted. 


Customs response: 

Customs disagrees. The filing of a notice of intent to export is a cus- 
toms business activity. As already emphasized in this document, bro- 
kers are required to have a permit to transact customs business for 
others. 


Comment: 


A commenter recommended that § 111.2(b)(2)(ii) be amended to al- 
low brokers to file electronic and manual drawback entries, and to rep- 
resent their drawback clients before Customs, at all locations without 
having to have district or national permits until the drawback compo- 
nent of the National Customs Automation Program (“NCAP”) becomes 
operational. 


Customs response: 

Customs cannot adopt this recommendation, because it runs counter 
to a broker’s statutory obligation to conduct customs business under 
cover of a permit. 


Comment: 


Customs received a relatively large number of comments on the rep- 
resentation after entry acceptance provision of § 111.2(b)(2)(iv). Before 
proceeding to a discussion of those comments, it is necessary to clarify 
that this district permit exception provision was intended to apply to 
representations made after entry summary acceptance, and the regula- 
tory text in this final rule has been modified to reflect that intent and 
redesignated as § 111.2(b)(2)(i)(D) (see also the discussion below re- 
garding the reorganization of proposed § 111.2(b)(2)). 

The points made by the various commenters on the provision regard- 
ing representation after entry acceptance were as follows: 

1. One commenter requested clarification of the meaning of the term 
“representations before Customs.” 

2. The same commenter also asked how “representing a client before 
Customs” differs from the “performing of customs business.” This com- 
menter also expressed confusion over the “different permit require- 
ment(s]” for the performing of customs business and the making of 
post-entry summary representations. 

3. One commenter claimed that the standard set forth in proposed 
§ 111.2(b)(2)(iv), under which a broker must have a national permit in 
order to represent an importer on post-entry matters in situations 
where the broker did not file the entry and entry summary and does not 
have a district permit in the broker district in which the representa- 
tions are made, is in conflict with a broker’s right under § 111.5 to rep- 
resent a client before government agencies. 
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4. Two commenters supported the concept of post-entry representa- 
tion by another broker who had no connection to the filing of the entry, 
but they questioned the connection between post-entry representation 
and national permits. These commenters stated that the purpose be- 
hind national permits is to allow the implementation of remote location 
filing and of the other components under NCAP 

5. Another commenter in support of choice in post-entry representa- 
tion stated that Customs should require brokers to formally establish 
their authority to represent an importer on any given matter. 

6. One commenter objected to the proposed § 111.2(b)(2)(iv) post- 
entry representation provision, stating that brokers who file an entry 
for a client should not be in the position of being replaced. 

7. A commenter requested that proposed § 111.2(b)(2)(iv) be elimi- 
nated, for the reason that a broker should be allowed to represent an im- 
porter in a district for which the broker does not have a permit 
irrespective of whether the broker has been issued a national permit. 
This commenter stated that many importers will want their “primary 
broker” to handle post-entry work, even in situations when an outport 
broker selected by the primary broker filed the entries. 

8. Another commenter suggested that since the issuance of national 
permits will likely be tied to the implementation of the ACE system, the 
requirement for a national permit for post-entry representations when 


the broker does not have a district permit should be put on hold or abol- 
cor n¢sraler 
ished entirely. 


9. A commenter stated that proposed § 111.2(b)(2)(iv) should allow 
the “actual importer” to select a broker to make post-entry representa- 


; when another broker served as the importer of record on the entry. 
Customs response: 


1. Customs intends the term “representations before Customs” to en- 
compass any post-entry-summary activity that arises out of the entry or 
that concerns the merchandise covered by the entry, for example, re- 
sponding to requests for information or preparing and filing protests or 
meeting with Customs officials to explain the client’s position. 

2. “Representing a client before Customs” and the “performing of 
customs business” are related in that an importer hires a broker to rep- 
resent its interests before Customs on matters concerning the transac- 
tion of customs business. Thus, the “representations” made by the 
broker to Customs will involve issues falling within the definition of 
“customs business.” As regards the second point regarding permit re- 
quirements, the general rule is that a broker must have a district permit 
to conduct customs business in the broker district in which the transac- 
tion occurs. Usually this general rule would apply to brokers who per- 
form post-entry-summary customs business activities for clients. 
However, brokers may conduct post-entry-summary work for clients 
under a national permit when the provisions of proposed 
§ 111.2(b)(2)(iv) apply, that is, the entry was filed by the owner or pur- 
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chaser or by another broker, and the owner or purchaser has elected to 
hire a second broker to handle its post-entry-summary matters. 

3. Customs disagrees. Section 111.5 contemplates that the broker 
making the representations has already been involved in some aspect of 
the importation or exportation of the merchandise, such as the filing of 
the consumption or drawback entry, and thus will have the requisite 
district permit. Proposed § 111.2(b)(2)(iv), on the other hand, allows 
brokers to represent clients even though they played no part in the orig- 
inal entry. The latter provision was included in the proposed regula- 

ns to give importers the choice of engaging one broker to file the 
entry and entry summary and another to handle any ensuing post- 
entry matters. It is conceivable that the second broker may be located 
outside of the broker district in which the entry and entry summary 
were filed. The proposed § 111.2(b)(2)(iv) exception to the district per- 
mit rule simply enables the second broker who has a national permit to 
represent the client without having to obtain a district permit in the 
broker district where the entry was filed and where, presumably, the 
post-entry representations will be made. 

This comment has, however, prompted Customs to reevaluate the 
position reflected in proposed § 111.2(b)(2)(iv) that the post-entry rep- 
resentation provision will only apply if a broker files the entry and 
entry summary. Upon further reflection, Customs has concluded that 
the benefits of this provision should also extend to those situations in 
which the owner or purchaser files the entry and entry summary. Con- 
sequently, Customs has amended the regulatory text in this final rule to 
refer to representation by “a broker” (rather than “another broker”) 
who did not file the entry, in order to allow post-entry representation by 
brokers holding a national permit when the entry was filed either by the 
owner or purchaser or by another broker who was not acting as import- 
er of record. See also the discussion below regarding the reorganization 
of proposed § 111.2(b)(2). 

4. Customs agrees with the assessment that NCAP is a major reason 
for the establishment of national permits. This opinion is supported by 
the legislative history discussing national permits. However, it is the 
position of Customs that their use is by no means restricted to NCAP 
and it is noted in this regard that 19 U.S.C. 1641(c)(1)(A) provides for 
the issuance of national permits to licensed customs brokers “for the 
conduct of such customs business as the Secretary [of the Treasury] 
prescribes by regulation.” Clearly, there is agency discretion to deter- 
mine the purposes for which national permits will be used. 

5. The broker would still have to have in his files a valid power of at- 
torney from a client as provided in § 141.46 of the Customs Regulations 
to establish his authority to represent the client. Customs believes that 
this requirement (rather than also requiring that the broker establish 
his authority on a case-by-case basis) is sufficient for purposes of post- 
entry representations. 
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6. It is the position of Customs that the selection—or replacement— 
of a broker by an importer is a matter solely between those two private 
parties. 

7. The observation of this commenter regarding the use of a “primary 
broker” may be correct, but an importer’s preference to have a particu- 
lar broker perform post-entry functions does not override the statutory 
requirement that a broker have a district or national permit, or both, to 
transact customs business. Accordingly, Customs does not agree that 
this regulatory provision should be eliminated. 

8. Customs disagrees. The issuance of national permits is not contin- 
gent upon ACE being operational. Further, as already noted above, cur- 
rent law does not allow Customs to abolish or ignore the permit 
requirement. 

9. Customs does not agree with this suggestion. The proposed regula- 
tion was specifically drafted in order to, among other things, preclude 
the application of this district permit exception in cases where a broker 
is named as the importer of record on the entry. This is because being 
designated as “importer of record” automatically imposes obligations 
on the person acting in that capacity. For example, the importer of re- 
cord is responsible for the payment of estimated duties (and will also be 
liable for any increased and additional duties if an actual owner’s decla- 
ration and superseding bond are not filed). Given this assumption of ob- 
ligations, the importer of record must be allowed to retain the right to 


represent himself, or to select his own representative, in post-entry 
matters. 


Reorganization of proposed § 111.2(b)(2) 

Finally, in the light of the various comments on § 111.2(b) as summa- 
rized above and as a consequence of the substantive changes Customs 
has agreed to make to the regulatory texts as indicated above, Customs 
has concluded that some restructuring of the regulatory text should 
also be made. The general rule, that a broker is required to have a sepa- 
rate district permit for each broker district in which the broker con- 
ducts customs business for clients, remains as § 111.2(b)(1). However, 
the “exceptions” to the statutory district permit rule listed in 
§ 111.2(b)(2) as set forth below have been reorganized into two basic 
groups, the first consisting of a “national permit” exception (which 
would no longer be limited to NCAP participants and transactions—see 
also the comment discussion below regarding § 111.19(f)) with sub- 
paragraphs covering employee implants, electronic filing of drawback 
claims outside the designated drawback office, electronic transactions 
performed under an existing NCAP component, and post-entry-sum- 
mary representations, and the second consisting of the filing of manual 
and electronic drawback claims in the designated drawback office. 
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Section 111.5 


Comment: 


One commenter objected to § 111.5(b), which provides that, in order 
to represent a client before any agency not within the Treasury Depart- 
ment, a broker shall comply with any regulations of such agency gov- 
erning the appearance of representatives before it. The basis of the 
objection was that Customs has no statutory authority to regulate a 
broker’s interactions with other government agencies. 


Customs response: 


Customs disagrees with the rationale presented by this commenter. 
The statutory authority for the regulatory provision in question is sec- 
tion 641(f) of the Tariff Act of 1930, as amended (19 U.S.C. 1641(f)), 
which gives the Secretary of the Treasury broad authority to prescribe 
rules and regulations relating to the customs business of customs brok- 
ers. Many import transactions involve compliance with the laws and 
regulations of other government agencies. The involvement of regula- 
tions of another agency besides Customs in an import transaction does 
not take away from the fact that the broker is conducting “customs 
business.” Since the regulation is directed only to the actions of brokers 
while conducting customs business, it is entirely consistent with the au- 
thority conferred by section 641(f). 


Section 111.11 
Comment: 


Two commenters requested that the process of qualifying for an indi- 
vidual broker’s license be made more stringent, to reflect brokers’ sta- 
tus as “experts” under the Customs Modernization Act’s reasonable 
care standards. One method suggested was to require applicants to pos- 
sess a college degree, preferably in a business discipline; another was to 
require a person to have a 3-year employment history in the customs 
brokerage business prior to submitting the application. 


Customs response: 


While Customs agrees with the expressed aim of these comments, the 
imposition of the suggested additional standards does not appear to be 
necessary because the same goal can be reached at least as well, if not 
more effectively, through the present individual written examination 
process which is specifically designed to test an applicant’s knowledge 
of customs requirements and procedures. 


Comment: 


One commenter objected to the new requirement in § 111.11(a)(4) 
“to pass the written examination within three years of applying for a 
broker’s license.” A second commenter addressed a related concern, 
questioning how the new 3-year rule would affect Customs employees 
who have passed the examination but whose license issuance has been 
delayed pending their separation from government service. 
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Customs response: 

With regard to the first comment, this commenter misinterpreted the 
new provision. Instead of requiring an applicant to pass the broker’s ex- 
amination within three years of applying for a license, a person will now 
have three years in which to apply for a license after passing the ex- 
amination. This arrangement reflects the newly-instituted separation 
of the examination and license application processes as discussed in the 
preamble portion of the April 27, 1999, notice of proposed rulemaking. 
As regards the second comment, that issue is currently under review 
and will be the subject of a separate policy determination. 


Comment: 


Another commenter stated that the proposed regulation on the basic 
requirements for a corporate broker license, contained in § 111.11(c), 
would allow a corporate license to be issued in a district in which the 
corporation has neither a licensed officer nor a licensed employee resi- 
dent within the district. 

Customs response: 

Although the comment incorrectly implies that licenses are issued on 
a district basis (licenses are only issued on a national basis), it has 
prompted Customs to reevaluate certain aspects of § 111.11. Asaresult, 
proposed §§ 111.11(b)(2) and 111.11(c)(3) have been removed because 
the substance of their intended message—that is, that the holder of a 
partnership or association or corporate license will establish an office 
and will employ a licensed individual in the broker district in which the 
partnership or association or corporation operates as a broker—is ade- 
quately addressed in § 111.19 which concerns broker permits. Customs 
believes that these changes are necessary because it is clear that the pro- 
posed §§ 111.11(b)(2) and 111.11(c)(3) relate more logically to the dis- 
trict permit issuance process (which concerns the actual place where a 
licensee’s brokerage activities are carried out) than to the national li- 
cense issuance process. In addition, §§ 111.11(b) and 111.11(c)(2) have 
been modified in this final rule to clarify that a partnership, association 
or cc ~poration must have a licensed member or officer for the partner- 
ship, association or corporation to qualify for a broker license. See also 
the comment discussion below regarding § 111.19 for other related 
changes made to that section. 

Section 111.12 
Comment: 

One commenter suggested that notice of the filing of an application 
for a broker’s license should be posted on the Customs Electronic Bulle- 
tin Board or in some other electronic fashion in addition to being posted 
at the customhouse. 

Customs response: 

Customs agrees. Accordingly, § 111.12(b) has been modified in this fi- 
nal rule by the inclusion of a reference to the posting of this information 
by appropriate electronic means. 
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Section 111.13 
Comment: 

One commenter questioned the legality of the provision in 
§ 111.13(c) which authorizes an individual to take a special written ex- 
amination for the purpose of continuing the business of a sole propri- 
etorship broker, on the ground that a license issued to an individual is 
non-transferrable. This same commenter also recommended the inclu- 
sion of an appeal process for the denial of a request for a special written 
examination. 
Customs response: 


Customs agrees with the statement that licenses are non-transfer- 
rable. However, Customs notes that the provision in question exists 
solely to allow the continuation of the business infrastructure, and not 
of the license, of a sole proprietorship in the event of the proprietor’s 
incapacity or death. The regulation contemplates that the person tak- 
ing the special examination will place the business in his or her own 
name upon receipt of the license, or that a corporation, association, or 
partnership will be formed with the newly-licensed individual serving 
as the qualifying officer or member. Disruption of jobs and client ser- 
vices will thus be minimized. As regards appeals, Customs does not be- 
lieve that an appeal procedure would be appropriate in this context. 
The special examination provisions were put in the regulations as an 
accommodation to brokers. Allowing a person to take a special ex- 
amination is purely discretionary on Customs part, as is denying a spe- 
cial examination request and directing the prospective broker to take 
the next regularly scheduled examination. 


Section 111.14 
Comment: 


Several commenters requested that Customs establish a maximum 
length of time after receipt of an application for a license during which 
background investigations on applicants will be completed. 

Customs response: 


Customs has for some time been aware of concerns over this issue, 
and Customs is currently exploring ways to expedite the investigative 
process. However, this issue is an administrative, operational matter 
that should be addressed outside the Part 111 regulatory framework. 


Section 111.16 
Comment: 


A commenter proposed that Customs, in its investigation of a license 
applicant, be limited to reviewing derogatory information that oc- 
curred within 15 years of the date of the submission of the license ap- 
plication. The use of older convictions or proof of other unacceptable 
conduct as grounds for denial of a license when the applicant has had an 
otherwise clean record since that time would be, in this commenter’s 
view, unfair. 
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Customs response: 

Customs does not believe that this suggestion should be adopted be- 
cause Customs must have the most complete information possible on 
each applicant. 


Section 111.19 


As a consequence of the comments on proposed § 111.11 as discussed 
above, Customs also performed a general review of proposed § 111.19 
which concerns permits. As a result of that review, some wording 
changes have been made to the § 111.19 text in this final rule to improve 
its clarity. These changes involve: (1) in § 111.19(b), removal of the ref- 
erences to an “additional” district in the application information provi 
sions in order to clarify that those requirements apply to all permit 
applications (including an application for an initial permit); 
§ 111.19(d)(1), changing the first sentence to refer to an applicant for : 

“district permit” to make it clear that the obligation of a broker regard 
ing a place of business and regarding the exercise of responsible super- 
vision and control over the es business conducted ir each broker 
district extends to all broker districts — r than just to those broker 
districts in which the broker he as recei an additional permit); and 

(3) in the introductory text of § 111. 19 6), tiveleialene of a specific state- 
ment to clarify what was only implie 


n 


din § 111.19(a), that is, tha 


ker must have a district permit in order to obtain : 
also the comment discussion below reg: 


a 


changes to this introductory text). 


Comment: 


Two commenters addressed § 111.19(b)(6), which requires ay 
cants for additional district permits to include the place of stora; 
brokerage records and the names of the ~— licant’s recordkeeping « 
cer and back-up recordkeeping officer in the application. One 
commenters questioned the need for sella rs to have a recordkeeping 
officer at all, and both commenters challenged the back-up recordkeep- 
ing officer requirement. Finally, one of these commenters asked why the 
designated recordkeeper has to be an officer of the broker 


Customs response: 


Customs notes that the proposed text in question was not consistent 
with the cross-referenced substantive regulatory provision (that is, 
§ 111.21 which, in paragraph (c), contains no mention of a recordkeep- 
ing officer and back-up recordkeeping officer but instead simply 
requires the existence of a knowledgeable company employee record- 
keeping contact). Accordingly, § 111.19(b)(6) has been modified in this 
final rule to more accurately reflect the terms of § 111.21(c) in this re- 
gard. As regards the need for a recordkeeping contact, this requirement 
was adopted in connection with the revision of the Customs recordkeep- 
ing regulations (see T.D. 98-56 which was published in the Federal Reg- 
ister at 63 FR 32916 on June 16, 1998) and should be retained 
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Comment: 


One commenter raised a specific issue with regard to the national 
permit requirements of §111.19(f) and then posed a more general ques- 
tion on the entire permit system, as follows: 

1. The commenter first asked why national permits would be issued 
only to NCAP participants. 

2. The commenter then asked why individuals who are licensed bro- 
kers and who serve as “licensed consultants” need permits at all. 


Customs response: 
1. Although Customs originally envisioned that applicants for a n: 


tional permit would have to have NCAP capabilities and therefore in- 
cluded that requirement in proposed § 111.19(f), as indicated in the 
comment discussion above regarding proposed § 111.2(b)(2), it has 
since become apparent that the existence of other customs bus 
tivities outside of NCAP for which national permits would be ne 
renders making the application contingent upon NCAP capability im- 
practical. Accordingly, Customs now believes that an snkaints for ana- 
tional permit should simply have to meet certain basic req uirements for 
the permit. Once the national permit has been secured, the national 
permit holder might then have to separately qualify for a specific pro- 
gram under which the national permit would be used, such as the filing 
of entries from a remote location, but that would be a fur iction of the 
specific program at issue rather that a requirement under § 1 11.19(f 
Accordingly, § 111.19(f) has been modified in this final rule by remov 
all references = NCAP from the introductory text and by remov 
paragraph (f)(4 

2. A similar sitios was raised earlier in this document, to whicl 
Customs simply responded that permits are required by law. However 
“licensed consultants” will be able to represent clients on post-entry 
matters under § 111.2(b)(2) as modified in this final rule without hav- 
ing to obtain numerous district permits, provided they have a national 
permit secured by one district permit. 


Section 111.23 
Comment: 

One commenter noted that the word “papers” (rathe 
cords”) is used in the last sentence of § 111.23(a)(2) 
Customs response: 

Customs agrees that “records” is the proper term to be used in this 
context. Accordingly, the text in question has been modified in this final 
rule by replacing the words “copies of papers” with “records.” 
Comment: 


Two commenters addressed the provision in § 111.23(b)(1) which 
states that “the option of maintaining records on a consolidated basis is 
generally available to brokers who have been granted permits to do 
business in more than one district.” They stated that the use of the word 
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“generally” undermines brokers’ absolute right to consolidate their re- 
cords 


Customs response: 


Although in connection with the revision of the Customs recordkeep- 
ing regulations (see T.D. 98-56 mentioned above) it was decided to dis- 
pense with the requirement that brokers obtain approval from 
Customs before consolidating records, Customs does not agree with 

these commenters that the consolidation of broker records is an abso- 
[his is because, if the consolidation involves going to an al- 
ternative sited of storage and any of the records to be consolidated 

‘e required to be maintained under 19 U. S.C. 1508, some restrictions 

ie right to consolidate may apply under 19 CFR 163.5(b). Since use 

word “generally” does not adequately clarify this point, 

3(b)(1) has been modified in + thie final rule by removing “gener- 

nd adding an exception clause regarding the application of a re- 
ction under § 163.5(b 


nimen 


A commenter stated that broker s should be allowed to retain records 

toms transactions at sites that are accessible to the broker 

locations that created the m ore of within the broker dis- 

tricts that cover the Customs ports to which they relate. This comment- 

er argued that brokers holding permits in multiple broker districts may 

prepare the customs documents at different locations than the ports or 

even the districts in which the transactions occur, and that it would 
10 beneficial purpose to create duplicate sets of records. 


yn provisions of § 111.23 as pro- 

necessary flexibility to store their re- 

cords most convenient to their business 
operations. Therefore, no further amendment to § 111.23 appears nec- 


essary. 


Section 111.2 


ymmenters expressed general support for the proposed amend- 
ment hak illows brokers to disclose client information to sureties. 
One of these commenters, however, expressed concern over the state- 
ment in the preamble portion of the April 27, 1999, document that dis- 
closure to a surety “will not automatically constitute a violation,” 
because the statement implied that in some instances disclosure might 
constitute a violation. Both of these commenters also objected to the 
fact that disclosure would be discretionary on the part of the broker. 


Customs response: 


As regards the first point, use of the word “automatically” was not in- 
tended to imply that a broker may be subject to sanction if client records 
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are turned over to a surety. Rather, the intent was simply to point out 
that, in contrast to the former provision, disclosure would no longer 
constitute a violation. With regard to the second issue, the Customs 
position continues to be that, absent a subpoena, the disclosure of client 
records to a surety is at the option of the broker. 


Comment: 


One commenter urged Customs to publish a “positive statement en- 
couraging brokers to provide information to sureties, and for Customs 
to develop guidelines indicating the situations in which disclosure is 
most clearly appropriate.” 


Customs response: 


Customs has no intention of taking the suggested actions at this time. 
Customs remains of the view that these are matters to be worked out 
between sureties and brokers. 


Comment: 


A commenter stated that the term “or other duly accredited officers 
or agents of the United States” should be more clearly defined, or elimi- 
nated entirely. This commenter asserted that, in the absence of a sub- 
poena, brokers should only be required to turn over client records to 
officers under the jurisdiction of the Commissioner of Customs. By way 
of explanation, the commenter related an incident in which there was 


confusion when state tax authorities requested importer records from a 
broker. 


Customs response: 


Customs believes that it is commonly understood that “an officer or 
agent of the United States” refers to employees of the federal govern- 
ment, and not to state or local authorities. Consequently, no change to 
the regulatory text is necessary in this regard. 


Section 111.25 
Comment: 


One commenter stated that Part 111 should advise brokers of their 
right to refuse access to records unless served with an administrative 
summons. This commenter stated that this right is conferred by the 
general recordkeeping regulations of 19 CFR Part 163. 


Customs response: 


Customs disagrees with the observations of this commenter for two 
basic reasons. First, Part 163 does not give a broker an unconditional 
right to refuse access to records unless served with an administrative 
summons. In the case of entry records required to be maintained and 
made available by a broker under 19 U.S.C. 1508 and 1509 and under 
Part 163, if the broker fails to timely produce any of those records fol- 
lowing receipt of a written, oral or electronic demand for the records 
from Customs pursuant to § 163.6(a), the broker may be subject to 
monetary penalties as provided in § 163.6(b). In addition, in the case of 
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records of a broker that are not entry records but that are nevertheless 
subject to the retention and examination requirements of 19 U.S.C. 
1508 and 1509 and Part 163 (see § 163.6(c)), or if a broker fails to pro- 
duce demanded entry records but no monetary penalty action is taken 
under Part 163, the broker may be subject to disciplinary action under 
Part 111. In both cases the sanctions that may be applied do not depend 
on the issuance of a Customs summons which is a separate procedure 
having its own enforcement mechanism (see §§ 163.7 through 163.10). 
Second, whereas the provisions of Part 163 apply specifically to records 
(including those of brokers) that relate to activities listed in 19 U.S.C. 
1508, there are other records that brokers must maintain outside the 
Part 163 context, that is, records that are unique to the conduct of a bro- 
kerage business under 19 U.S.C. 1641 and Part 111 (for example, pow- 
ers of attorney and financial records regarding clients’ accounts). This 
distinction is noted in § 163.2(d), which provides that “[e]ach customs 
broker must also make and maintain records and make such records 
available in accordance with part 111 of this chapter,” and in the last 
sentence of § 111.25 which states that “[r]ecords subject to the require- 
ments of part 163 of this chapter shall be made available to Customs in 
accordance with the provisions of that part.” Section 111.25, the sub- 
stance of which relates to records that arise in a Part 111 context, pro- 
vides that the records be made available “upon reasonable notice” but 
does not require the issuance of asummons, and a failure to make those 


records available to Customs could result in disciplinary action under 
Part 111. 


Section 111.28 
Comment: 


The following comments were made regarding the employee infor- 
mation reporting provisions of § 111.28(b): 

1. Acommenter stated that the lists of current and new employees re- 
quired by § 111.28(b) should be provided to the port director at the 
“lead” port, and not at every port within the broker district where the 
broker does business. 

2. Several commenters questioned the requirement in proposed 
§ 111.28(b)(1)(i) for an updated list of current employees to be sub- 
mitted with the triennial status report. If Customs decides to retain the 
requirement, it was suggested that the list should only contain informa- 
tion on name, current address, date and place of birth, and social securi- 
ty number. One of these commenters argued that it would be 
administratively burdensome for brokers to have to keep track of their 
employees’ last prior home addresses and of which employees had been 
employed for 3 years or less. Since that information would have been 
reported initially to Customs, it was suggested that it would be unneces- 
sary to do so again. 

3. A commenter questioned why updated lists should be sent to the 
port director of the port where the license was issued, instead of to the 
ports in which the broker is permitted to conduct customs business. 
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4. Another commenter observed that § 111.28 makes no provision for 
the reporting of transferred employees of brokers. 


Customs response: 


1. Customs disagrees. One of the main purposes behind this require- 
ment is for the local customs officers to be familiar with the local bro- 
kerage community. This can best be accomplished by notification at the 
port at which the employee of the broker will be working. 

2. Customs agrees in part with the concerns expressed by these com- 
menters. While it remains the position of Customs that updated em- 
ployee lists are necessary, upon reconsideration Customs now believes 
that some of the information proposed to be required in the updated re- 
ports is superfluous. Accordingly, the last sentence of § 111.28(b)(1)(i) 
has been modified in this final rule to list the specific information that 
must be included in the updated employee list (which does not include 
the last prior home address or the prior employment information on an 
employee employed by the broker for less than 3 years). 

3. Updated employee lists are sent to the port through which the li- 
cense was delivered simply because they are submitted with the trien- 
nial status report (see also the comment discussion regarding 
§ 111.30(d) below). Customs will then route the lists to the various ports 
identified in the updated lists as being the ports in which the broker em- 
ployees are working. 

4, While there is no specific reference to the reporting of a transfer of 
an employee, Customs believes that a broker employee who is trans- 
ferred from one port to another would have to be reported under 
§ 111.28(b)(1)(i) either upon the opening of a new office or as an inclu- 
sion in the update list submitted with the triennial report. 


Comment: 


The following comments were submitted regarding § 111.28(d), 
which requires the reporting of ownership changes in a broker to Cus- 
toms: 

1. Several commenters asked why brokers are required to send a copy 
of the notice of change in ownership to the directors of each port 
through which a permit has been granted. They stated that notice to 
Customs headquarters should suffice. 

2. Another commenter stated that § 111.28(d) would require a broker 
to notify Customs whenever there is a five percent or greater change in 
ownership of a broker and the ownership shares are not publicly traded. 
This commenter then went on to say that it would be very difficult for a 
broker whose shares are not publicly traded and are owned by another 
publicly traded firm, to keep track of and report changes of ownership 
in the parent firm. The commenter asked that an exception to the re- 
porting requirement be made if the owner of the not-publicly-traded 
shares of the brokerage is a large publicly traded company. 

3. Another commenter questioned the statutory authority of Cus- 
toms to force a broker to divest itself of a new principal who does not 
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pass a background investigation. This commenter also claimed that ap- 
plying this rule only to non-publicly-traded brokers is discriminatory. 


Customs response: 


1. Customs disagrees. One of the purposes behind this regulation is to 
enable Customs to better monitor who participates in the customs bro- 
kerage industry. Local Customs officials will in some instances have a 
greater familiarity than their counterparts at Customs headquarters 
with the reputations of persons acquiring all or part of an established 
brokerage firm. Therefore, the notification requirement at both the 
port and headquarters levels must remain in place. 

2. Customs would first point out that this comment appears to read 
the regulatory text as providing that at least a five percent interest must 
change hands before the reporting requirement is triggered. This read- 
ing of the text is incorrect. The proposed regulation states that a broker 
shall immediately provide written notice to Customs “[i]f the owner- 
ship of a broker changes and ownership shares in the broker are not 
publicly traded.” It does not attach a percentage threshold below which 
an ownership change is not required to be reported. The five percent fig- 
ure comes into play in identifying whether a change of ownership re- 
sults in the addition of a new principal. This is because a principal is 
defined as “any person having at least a 5 percent capital, beneficiary or 
other direct or indirect interest in a broker or in the business of a bro- 
ker.” The addition of a principal is significant for purposes of 
§ 111.28(d) because Customs reserves the right to conduct background 
investigations of new principals and to require their removal if the re- 
sults of the investigation are unsatisfactory. However, the five percent 
figure does not directly relate to the change of ownership reporting re- 
quirement. With respect to the concern expressed that it will be difficult 
to monitor and report trades in the shares of the parent firm, when such 
a firm exists, it is Customs intent that only changes in the ownership of 
the broker, and not of the broker’s parent firm, be reported to Customs. 

3. The authority to force a broker to divest itself of a new principal 
who does not pass a background investigation stems from 19 U.S.C. 
1641(f), which permits the Secretary of the Treasury to prescribe such 
rules and regulations relating to the customs business of customs bro- 
kers as the Secretary “considers necessary to protect importers and the 
revenue of the United States * * *” As regards the issue of discrimina- 
tion, it is not the intent of Customs to discriminate among classes of 
brokers because of their business structure. Indeed, Customs wants to 
reserve the right to investigate all new principals, regardless of how 
they obtained their ownership interest in the broker. The reporting 
onus falls on non-publicly-traded companies simply because informa- 
tion about publicly-traded corporations is widely available from other 
sources. However, Customs agrees that the proposed regulation could 
be read to restrict investigation and removal to new principals of non- 
publicly-traded companies. Therefore, § 111.28(d) has been modified in 
this final rule to ensure that the investigation and removal processes 
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apply equally to new principals of publicly-traded brokers and to new 
principals of non-publicly-traded brokers. 


Section 111.29 
Comment: 


A commenter requested that proposed § 111.29(a) be changed to re- 
quire the broker to remit overdue payments received from a client with- 
in 5 working days from the funds being confirmed as paid by the client’s 
bank, instead of within 5 working days from receipt by the broker. This 
request was made to protect brokers in situations where there are insuf- 
ficient funds to cover the client’s check. 


Customs response: 


Customs does not believe that an amendment to the regulatory text is 
required to accommodate this commenter’s concern because, under a 
proper interpretation of § 111.29(a), “receipt” by a broker would mean 


actual receipt of the funds following their clearance from the client’s 
bank. 


Comment: 


One commenter referred to the requirement in § 111.29(b)(2)(i) that 
importers must be provided with written notification that payment toa 
broker will not relieve the importer of liability for Customs charges if 
the charges are not paid by the broker and that the notification must be 
on, or attached to, any power of attorney provided by the broker to a cli- 


ent for execution on or after September 27, 1982. This commenter 
stated that the “September 27, 1982” effective date must be removed 
and replaced with “the effective date of these regulations;” otherwise, 
any power of attorney issued after September 27, 1982, would be invalid 
if it did not have the required notification. 


Customs response: 


The commenter’s observation about powers of attorney without the 
notification being invalid is correct. This is because this regulation, and 
its notification requirement, have been in effect since the effective date 
of Treasury Decision 82-134 (September 27, 1982). The current revi- 
sion of Part 111 does not nullify the notification requirement that has 
been in place since that date, nor does it render post-1982 powers of at- 
torney without the requisite notification suddenly valid. Consequently, 
Customs declines to adopt the change suggested by this commenter. 


Section 111.30 
Comment: 


One commenter requested clarification of the requirement in pro- 
posed § 111.30(b)(2) that an organization report any other change in 
the legal nature of the organization, particularly as regards the mean- 
ing of “change in the legal nature.” Absent clarification, this comment- 
er argued, Customs could be inundated with irrelevant paperwork, and 
brokers could unwittingly be sanctioned for lack of compliance. 
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Customs response: 


Customs agrees that some clarification would be useful. Although it is 
not possible to come up with an all-inclusive list of potential changes in 
legal nature, the § 111.30(b)(2) text has been modified in this final rule 
by the inclusion of several illustrative examples. 


Comment: 


Another commenter referred to the triennial status report of 
§ 111.30(d). This commenter first stated that Customs should devise a 
specific form to be used as a status report. The commenter then ques- 
tioned the need in § 111.30(d)(2)(iii) for individual brokers to have to 
make a statement that they continue to meet the requirements of 
§ 111.11 and § 111.19 and have not engaged in any conduct that could 
constitute grounds for suspension or revocation. 


Customs response: 


Regarding the first point, Customs already provides a specific form to 
be used as a status report; Customs sends this form to license holders at 
their last known address prior to the filing date of the report. With re- 
gard to the second issue, Congress has vested Customs with authority to 
protect importers and the revenue through regulation of customs brok- 
ers. Requiring the statement is an exercise of that authority. Customs 
considers this to be far less onerous on brokers than requiring them to 
submit to periodic background reinvestigations. Therefore, Customs 


believes that the requirement is appropriate and should be retained in 
the regulations. 


Comment: 


One commenter suggested that proposed § 111.30(d)(1) be amended 
to require submission of the triennial status report to the port director 
through which the application for the broker’s license was made, 
instead of to the director of the port through which the broker’s license 
was issued. Two reasons were given for this request. First, the actual li- 
cense, printed on Customs Form 3131, states that licenses are issued in 
Washington, D.C. Second, there has been confusion when individuals 
have applied for a license in one port and have received their license at 
another following a job transfer or move. 


Customs response: 


While a broker’s license is always issued out of Customs Headquar- 
ters, § 111.15 provides for delivery of the license to the broker through a 
port director’s office (normally the port where the license application 
was filed and processed). In order to avoid any confusion on the points 
raised by this commenter, § 111.30(d)(1) has been modified in this final 
rule to provide that the status report must be addressed to the director 
of the port “through which the license was delivered to the licensee (see 
§ 111.15).” For purposes of consistency, similar language has been in- 
cluded in § 111.19(a) as set forth below regarding concurrent issuance 
of an initial district permit. 
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Section 111.36 
Comment: 


The following comments were submitted on § 111.36(a) which con- 
cerns obligations of a broker when the broker is employed by an unli- 
censed person other than the importer: 

1. Two commenters stated that the broker should be required to send 
a copy of the entry to the actual importer in situations where the broker 
has been hired by another person (the proposed regulatory text re- 
quires the broker to send a copy of the entry or of his bill for services 
rendered but allows the importer to waive transmittal of both in writ- 
ing). One of these commenters asserted that the importer needs to see 
the entry to satisfy “reasonable care” requirements. This commenter 
also urged that the provision be structured to require that the “actual 
importer” be notified in advance of the entry being filed of who the bro- 
ker will be. 

2. A commenter stated that the issue of fee sharing remains vague. 
This commenter asked for clarification regarding how this rule would 
apply to several specific factual situations. 


Customs response: 


1. Customs disagrees. Giving the broker the option of sending either a 
copy of his bill for services rendered or a copy of the entry (rather than 
specifying only a copy of the entry) is intended to strike an appropriate 


balance between the important principles of disclosure and confiden- 
tiality. As regards reasonable care, if the broker is hired by a party other 
than the actual importer, no obligation to exercise reasonable care de- 
volves upon the actual importer. Moreover, the entry law allows the 
nominal consignee to appoint a broker, so Customs has no right to inter- 
fere in that choice. The primary function of the regulation is to enable 
the actual importer to have access to information which can be used to 
protect the actual importer’s rights in the importation process, such as 
by filing a protest. 

2. The questions presented by this commenter raise issues that are 
not proper for resolution in the regulations but rather would be more 
appropriately addressed through the issuance of either a binding ruling 
or a response to an internal advice request. Consequently, Customs in- 
vites the commenter to write in for a binding ruling or to request inter- 
nal advice on the matters in question in accordance with the 
requirements and procedures set forth in 19 CFR Part 177. 


Modification of § 111.36(a) 


Upon further internal review of the proposed § 111.36(a) text, Cus- 
toms has determined that the words “purchased for delivery on an all- 
free basis (duty and brokerage charges paid by the unlicensed person)” 
should be replaced by the words “purchased on a delivered duty-paid 
basis,” to bring the text in line with modern terms of sale phraseology. 
The text in this final rule has been modified accordingly. 
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Comment: 


A commenter questioned the need for the special rules governing a 
broker’s relations with freight forwarders in § 111.36(c). The com- 
menter expressed the view that the prohibition against brokers sharing 
fees with unlicensed persons should apply to all unlicensed persons, in- 
cluding freight forwarders. This same commenter also stated that the 
definition of “freight forwarder” contained in § 111.1 is out-of-date and 
should be changed to take into account new entities such as ocean trans- 
port intermediaries, consolidators, and freight brokers. 


Customs response: 


While these comments raise some new and interesting points, these 
issues are not appropriate for this final rule document but rather 
should be the subject of separate consideration with a view to possible 
further regulatory changes at a later date. 


Section 111.42 
Comment: 


One commenter requested that the term “notoriously disreputable” 
be more clearly defined in the regulations. 


Customs response: 


Customs is of the view that the term is self-explanatory and therefore 
requires no further elaboration. 


Section 111.96 
Comment: 


One commenter objected to the requirement that the permit user fee 
be collected by Customs on an annual basis, stating that it places an un- 
necessary administrative burden on brokers and on Customs. A sug- 
gested alternative would be to pay the fee in advance every three years, 
at the same time as the submission of the triennial status report and the 
status report fee. 


Customs response: 


For two reasons, it would be inappropriate for Customs to adopt this 
suggestion. First, it would in effect create a triennial fee when the stat- 
ute (19 U.S.C. 58c(a)(7)) refers to an annual fee and this, in turn, would 
lead to potential complications in complying with the mandate of the 
statute (19 U.S.C. 58c(d)(4)(A)) regarding publication of notice of the 
permit fee 60 days before the due date. Second, even if the permit fee 
statute were no bar to this suggestion, Customs believes that adoption 
of this change would create new administrative burdens, such as having 
to set up a refund system to reimburse brokers who close operations in a 
particular broker district within the three-year period. 


ADDITIONAL CHANGES TO THE REGULATIONS 


In addition to the changes to the proposed regulatory texts identified 
and discussed above in connection with the public comments, Customs 
has included the following regulatory changes in this document: 
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1. Some minor, editorial wording or punctuation changes have been 
made to the Part 111 texts to enhance their clarity, readability and ap- 
plication but without the intention of substantively affecting the texts. 
In addition, throughout the Part 111 texts, an attempt has been made, 
wherever practicable, to replace legalistic wording with simple or more 
direct phraseology, consistent with prevailing plain English drafting 
principles. Thus, for example, the word “shall” has been replaced with 
either “must” or “will” depending on the context, the word “such” has 
been either removed or replaced, and, except where it forms part of a 
defined term, the word “thereof” has been removed in favor of repeat- 
ing the actual words to which it relates. 

2. In §24.1(a)(3)(i) of the Customs Regulations (19 CFR 
24.1(a)(3)(i)), the third sentence refers to “* * * a customhouse broker, 
not licensed in the district (see definition of “district” at § 111.1) where 
an entry is filed. * * *” This text is outdated in that it uses the old “cus- 
tomhouse” (rather than “customs”) broker terminology and in that it 
does not reflect the fact that under the present statute and regulations 
brokers are licensed on a national, rather than district, basis. The regu- 
latory text has been modified as set forth below to address these points. 

3. Finally, this document includes an appropriate update of the list of 
information collection approvals (see the Paperwork Reduction Act 
portion of this document below) contained in § 178.2 of the Customs 
Regulations (19 CFR 178.2). 


CONCLUSION 


Accordingly, based on the comments received and the analysis of 
those comments as set forth above, and after further review of this mat- 
ter, Customs believes that the proposed regulatory amendments should 
be adopted as a final rule with certain changes as discussed above and as 
set forth below. 


EXECUTIVE ORDER 12866 

This document does not meet the criteria for a “significant regulatory 

action” as specified in E.O. 12866. 
REGULATORY FLEXIBILITY ACT 

Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that these amendments will not have a signifi- 
cant economic impact on a substantial number of small entities. The 
regulatory amendments primarily represent a clarification of existing 


statutory and regulatory requirements. Accordingly, the amendments 


are not subject to the regulatory analysis or other requirements of 
5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 
The collections of information contained in this final rule have been 
reviewed and approved by the Office of Management and Budget 
(OMB) in accordance with the Paperwork Reduction Act of 1995 
(44 U.S.C. 3507(d)) under control numbers 1515-0076 and 1515-0100. 
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An agency may not conduct or sponsor, and a person is not required to © 
respond to, a collection of information unless it displays a valid control 
number assigned by OMB. 

The collections of information reviewed and approved under control 
number 1515-0076 are in §§ 111.12, 111.18, 111.17, 111.19, and 
111.28. The information to be collected is necessary for the issuance of 
customs broker licenses and permits and for monitoring the perfor- 
mance of brokers in the conduct of customs business. The collections of 
information reviewed and approved under control number 1515-0100 
are in §§ 111.30, 111.36, 111.60, and 111.76. The information to be col- 
lected is necessary for monitoring the performance of brokers in the 
conduct of customs business and in connection with the institution of 
disciplinary actions against brokers. The likely respondents to the 
collections of information in this final rule are individuals, partner- 
ships, associations, and corporations, including individuals and organi- 
zations that are licensed brokers. 

The estimated average annual burden associated with the collections 
of information reviewed and approved under control number 
1515-0076 is 1 hour per respondent or recordkeeper. The estimated av- 
erage annual burden associated with the collections of information re- 
viewed and approved under control number 1515-0100 is 1 hour per 
respondent or recordkeeper. Comments concerning the accuracy of 
these burden estimates and suggestions for reducing these burdens 
should be directed to the U.S. Customs Service, Information Services 
Group, Office of Finance, 1300 Pennsylvania Avenue, N.W., Washing- 
ton, D.C. 20229, and to OMB, Attention: Desk Officer for the Depart- 
ment of the Treasury, Office of Information and Regulatory Affairs, 
Washington, D.C. 20503. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 
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ing requirements. 
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Administrative practice and procedure, Reporting and recordkeep- 
ing requirements. 
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AMENDMENTS TO THE REGULATIONS 


Accordingly, for the reasons stated in the preamble, 19 CFR Chapter I 
is amended as set forth below. 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 


1. The authority citation for Part 24 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a-58c, 66, 1202 (General Note 20, 
Harmonized Tariff Schedule of the United States), 1505, 1624; 26 U.S.C. 
4461, 4462; 31 U.S.C. 9701. 


Section 24.1 also issued under 19 U.S.C. 197, 198, 1648; 


* * * * * * 


2. In § 24.1(a)(3)(), the third sentence is amended by removing the 
words “a customhouse broker, not licensed in the district (see definition 
of “district” at § 111.1) where an entry is filed,” and adding, in their 
place, the words “a customs broker who does not have a permit for the 


district (see the definition of “district” in § 111.1 of this chapter) where 
the entry is filed”. 


3. Part 111 is revised to read as follows: 


PART 111—CUSTOMS BROKERS 


Sec. 
111.0 Scope. 


SUBPART A—GENERAL PROVISIONS 


111.1 Definitions. 

111.2 License and district permit required. 

111.3 [Reserved] 

111.4 Transacting customs business without a license. 
111.5 Representation before Government agencies. 


SUBPART B—PROCEDURE TO OBTAIN LICENSE OR PERMIT 


111.11 Basic requirements for a license. 

111.12 Application for license. 

111.13 Written examination for individual license. 
111.14 Investigation of the license applicant. 
111.15 Issuance of license. 

111.16 Denial of license. 

111.17 Review of the denial of a license. 

111.18 Reapplication for license. 

111.19 Permits. 


SUBPART C—DUTIES AND RESPONSIBILITIES OF CUSTOMS BROKERS 


111.21 Record of transactions. 

111.22 [Reserved] 

111.23 Retention of records. 

111.24 Records confidential. 

111.25 Records must be available. 

111.26 Interference with examination of records. 
111.27 Audit or inspection of records. 

111.28 Responsible supervision. 
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Diligence in correspondence and paying monies. 
Notification of change of business address, organization, name, or location of busi- 


ness records; status report; termination of brokerage business. 
Conflict of interest. 


2 False information. 


Government records. 
Undue influence upon Treasury Department employees. 
Acceptance of fees from attorneys. 


> Relations with unlicensed persons. 


Misuse of license or permit. 

False representation to procure employment 
Advice to client. 

Protests. 


Endorsement of checks. 


2 Relations with person who is notoriously disreputable or whose license is under 


suspension, canceled “with prejudice,” or revoked. 
[Reserved] 

[Reserved] 

Revocation by operation of law. 


PART D—CANCELLATION, SUSPENSION, OR REVOCATION OF LICENSE OR PERMIT, AND 


MONETARY PENALTY IN LIEU OF SUSPENSION OR REVOCATION 


General 


1 Cancellation of license or permit. 


Voluntary suspension of license or permit. 


3 Grounds for suspension or revocation of license or permit. 


[Reserved] 
Investigation of complaints. 


56 Review of report on investigation. 


Determination by Assistant Commissioner. 
Content of statement of charges. 
-reliminary proceedings. 

Request for additional information. 

Decision on preliminary proceedings. 
Contents of notice of charges. 

Service of notice and statement of charges. 
Service of notice of hearing and other papers 


5 Extension of time for hearing. 


Failure to appear. 


7 Hearing. 


Proposed findings and conclusions. 
Recommended decision by hearing officer. 


) Additional submissions. 


111.91 
111.92 


Immaterial mistakes. 

Dismissal subject to new proceedings. 
[Reserved] 

Decision and notice of suspension or revocation or monetary penalty. 
Appeal from the Secretary’s decision. 
Reopening the case. 

Notice of vacated or modified order. 
Reprimands. 

Employment of broker who has lost license. 
[Reserved] 

Settlement and compromise. 


SUBPART E—MONETARY PENALTY AND PAYMENT OF FEES 


Grounds for imposition of a monetary penalty; maximum penalty. 
Notice of monetary penalty. 
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Sec. 
111.93 Petition for relief from monetary penalty. 
111.94 Decision on monetary penalty. 


111.95 Supplemental petition for relief from monetary penalty. 
111.96 Fees. 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 1641. 

Section 111.3 also issued under 19 U.S.C. 1484, 1498; 

Section 111.96 also issued under 19 U.S.C. 58c, 31 U.S.C. 9701. 


§ 111.0 Scope. 


This part sets forth regulations providing for the licensing of, and 
granting of permits to, persons desiring to transact customs business as 
customs brokers, including the qualifications required of applicants, 
and the procedures for applying for licenses and permits. This part also 
prescribes the duties and responsibilities of brokers, the grounds and 
procedures for disciplining brokers, including the assessment of mone- 
tary penalties, and the revocation or suspension of licenses and permits. 


SUBPART A—GENERAL PROVISIONS 
§ 111.1 Definitions. 

When used in this part, the following terms have the meanings indi- 
cated: 

Assistant Commissioner. “Assistant Commissioner” means the Assis- 
tant Commissioner, Office of Field Operations, United States Customs 
Service, Washington, DC. 

Broker. “Broker” means a customs broker. 

Customs broker. “Customs broker” means a person who is licensed 
under this part to transact customs business on behalf of others. 

Customs business. “Customs business” means those activities involv- 
ing transactions with Customs concerning the entry and admissibility 
of merchandise, its classification and valuation, the payment of duties, 
taxes, or other charges assessed or collected by Customs on merchan- 
dise by reason of its importation, and the refund, rebate, or drawback of 
those duties, taxes, or other charges. “Customs business” also includes 
the preparation, and activities relating to the preparation, of docu- 
ments in any format and the electronic transmission of documents and 
parts of documents intended to be filed with Customs in furtherance of 
any other customs business activity, whether or not signed or filed by 
the preparer. However, “customs business” does not include the mere 
electronic transmission of data received for transmission to Customs. 

District. “District” means the geographic area covered by a customs 
broker permit other than a national permit. A listing of each district, 
and the ports thereunder, will be published periodically. 

Employee. “Employee” means a person who meets the common law 
definition of employee and is in the service of a customs broker. 

Freight forwarder. “Freight forwarder” means a person engaged in 
the business of dispatching shipments in foreign commerce between the 
United States, its territories or possessions, and foreign countries, and 
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handling the formalities incident to such shipments, on behalf of other 
persons. 

Officer. “Officer”, when used in the context of an association or corpo- 
ration, means a person who has been elected, appointed, or designated 
as an officer of an association or corporation in accordance with statute 
and the articles of incorporation, articles of agreement, charter, or by- 
laws of the association or corporation. 

Permit. “Permit” means any permit issued to a broker under 
§ 111.19. 

Person. “Person” includes individuals, partnerships, associations 
and corporations. 

Records. “Records” means documents, data and information referred 
to in, and required to be made or maintained under, this part and any 
other records, as defined in § 163.1(a) of this chapter, that are required 
to be maintained by a broker under part 163 of this chapter. 

Region. “Region” means the geographic area covered by a waiver is- 
sued pursuant to § 111.19(d). 

Responsible supervision and control. “Responsible supervision and 
control” means that degree of supervision and contro! necessary to en- 
sure the proper transaction of the customs business of a broker, includ- 
ing actions necessary to ensure that an employee of a broker provides 
substantially the same quality of service in handling customs transac- 
tions that the broker is required to provide. While the determination of 
what is necessary to perform and maintain responsible supervision and 
control will vary depending upon the circumstances in each instance, 
factors which Customs will consider include, but are not limited to: The 
training required of employees of the broker; the issuance of written in- 
structions and guidelines to employees of the broker; the volume and 
type of business of the broker; the reject rate for the various customs 
transactions; the maintenance of current editions of the Customs Regu- 
lations, the Harmonized Tariff Schedule of the United States, and Cus- 
toms issuances; the availability of an individually licensed broker for 
necessary consultation with employees of the broker; the frequency of 
supervisory visits of an individually licensed broker to another office of 
the broker that does not have a resident individually licensed broker; 
the frequency of audits and reviews by an individually licensed broker 
of the customs transactions handled by employees of the broker; the ex- 
tent to which the individually licensed broker who qualifies the district 
permit is involved in the operation of the brokerage; and any circum- 
stance which indicates that an individually licensed broker has a real 
interest in the operations of a broker. 

Treasury Department or any representative of the Treasury Depart- 
ment. “Treasury Department or any representative of the Treasury De- 
partment” means any office, officer, or employee of the U.S. Department 
of the Treasury, wherever located. 
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§ 111.2 License and district permit required. 


(a) License—(1) General. Except as otherwise provided in paragraph 
(a)(2) of this section, a person must obtain the license provided for in 
this part in order to transact customs business as a broker. 

(2) Transactions for which license is not regquired—(i) For one’s own 
account. An importer or exporter transacting customs business solely 
on his own account and in no sense on behalf of another is not required 
to be licensed, nor are his authorized regular employees or officers who 
act only for him in the transaction of such business. 

(ii) As employee of broker—(A) General. An employee of a broker, act- 
ing solely for his employer, is not required to be licensed where: 

(1) Authorized to sign documents. The broker has authorized the em- 
ployee to sign documents pertaining to customs business on his behalf, 
and has executed a power of attorney for that purpose. The broker is not 
required to file the power of attorney with the port director, but must 
provide proof of its existence to Customs upon request; or 

(2) Authorized to transact other business. The broker has filed with 
the port director a statement identifying the employee as authorized to 
transact customs business on his behalf. However, no statement will be 
necessary when the broker is transacting customs business under an 
exception to the district permit rule. 

(B) Broker supervision; withdrawal of authority. Where an employee 
has been given authority under paragraph (a)(2)(ii) of this section, the 
broker must exercise sufficient supervision of the employee to ensure 
proper conduct on the part of the employee in the transaction of cus- 
toms business, and the broker will be held strictly responsible for the 
acts or omissions of the employee within the scope of his employment 
and for any other acts or omissions of the employee which, through the 
exercise of reasonable care and diligence, the broker should have fore- 
seen. The broker must promptly notify the port director if authority 
granted to an employee under paragraph (a)(2)(ii) of this section is 
withdrawn. The withdrawal of authority will be effective upon receipt 
by the port director. 

(iii) Marine transactions. A person transacting business in connec- 
tion with entry or clearance of vessels or other regulation of vessels un- 
der the navigation laws is not required to be licensed as a broker. 

(iv) Transportation in bond. Any carrier bringing merchandise to the 
port of arrival or any bonded carrier transporting merchandise for 
another may make entry for that merchandise for transportation in 
bond without being a broker. 

(v) Noncommercial shipments. An individual entering noncommer- 
cial merchandise for another party is not required to be a broker, pro- 
vided that the requirements of § 141.33 of this chapter are met. 

(vi) Foreign trade zone activities. A foreign trade zone operator or 
user need not be licensed as a broker in order to engage in activities 
within a zone that do not involve the transfer of merchandise to the cus- 
toms territory of the United States. 
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(b) District permit—(1) General. Except as otherwise provided in 
paragraph (b)(2) of this section, a separate permit (see § 111.19) is re- 
quired for each district in which a broker conducts customs business. 

(2) Exceptions to district permit rule—(i) National permits. A nation- 
al permit issued to a broker under § 111.19(f) will constitute sufficient 
permit authority for the broker to act in any of the following circum- 
stances: 

(A) Employee working in client’s facility (employee implant). When a 
broker places an employee in the facility of a client for whom the broker 
is conducting customs business at one or more other locations covered 
by a district permit issued to the broker, and provided that the em- 
ployee’s activities are limited to customs business in support of that 
broker and on behalf of that client but do not involve the filing of entries 
or other documents with Customs, the broker need not obtain a permit 
for the district within which the client’s facility is located; 

B) Electronic drawback claims. A broker may file electronic draw- 
back claims in accordance with the electronic filing procedures set forth 
in part 143 of this chapter even though the broker does not have a per- 
mit for the district in which the filing is made; 

(C) NCAP participation. A broker who is a participant in the National 
Customs Automation Program (NCAP) may electronically file entries 
for merchandise from a remote location and may electronically trans- 
act other customs business that is provided for and operational under 
the NCAP even though the entry is filed, or the other customs business 
is transacted, within a district for which the broker does not have a dis- 
trict permit; and 

(D) Representations after entry summary acceptance. After the entry 
summary has been accepted by Customs, and except when a broker filed 
the entry as importer of record, a broker who did not file the entry, but 
who has been appointed by the importer of record, may orally or in per- 
son or in writing or electronically represent the importer of record be- 
fore Customs on any issue arising out of that entry or concerning the 
merchandise covered by that entry even though the broker does not 
have a permit for the district within which those representations are 
made, provided that, if requested by Customs, the broker submits ap- 
propriate evidence of his right to represent the client on the matter at 
issue. 

(ii) Filing of drawback claims. A broker granted a permit for one dis- 
trict may file drawback claims manually or electronically at the draw- 
back office that has been designated by Customs for the purpose of filing 
those claims, and may represent his client before that office in matters 
concerning those claims, even though the broker does not have a permit 
for the district in which that drawback office is located. 


§ 111.3 [Reserved] 


§ 111.4 Transacting customs business without a license. 


Any person who intentionally transacts customs business, other 
than as provided in § 111.2(a)(2), without holding a valid broker’s li- 
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cense, will be liable for a monetary penalty for each such transaction as 
well as for each violation of any other provision of 19 U.S.C. 1641. The 
penalty will be assessed in accordance with subpart E of this part. 

§ 111.5 Representation before Government agencies. 

(a) Agencies within the Treasury Department. A broker who repre- 
sents a client in the importation or exportation of merchandise may 
represent the client before the Treasury Department or any represen- 
tative of the Treasury Department on any matter concerning that mer- 
chandise. 

(b) Agencies not within the Treasury Department. In order to repre- 
sent a client before any agency not within the Treasury Department, a 
broker must comply with any regulations of that agency governing the 
appearance of representatives before it. 


SUBPART B—PROCEDURE TO OBTAIN LICENSE OR PERMIT 
§ 111.11 Basic requirements for a license. 

(a) Individual. In order to obtain a broker’s license, an individual 
must: 

(1) Be a citizen of the United States on the date of submission of the 
application referred to in § 111.12(a) and not an officer or employee of 
the United States Government; 

(2) Attain the age of 21 prior to the date of submission of the applica- 
tion referred to in § 111.12(a); 

(3) Be of good moral character; and 

(4) Have established, by attaining a passing (75 percent or higher) 
grade on a written examination taken within the 3-year period before 
submission of the application referred to in § 111.12(a), that he has suf- 
ficient knowledge of customs and related laws, regulations and proce- 
dures, bookkeeping, accounting, and all other appropriate matters to 
render valuable service to importers and exporters. 

(b) Partnership. In order to qualify for a broker’s license, a partner- 
ship must have at least one member of the partnership who is a broker. 

(c) Association or corporation. In order to qualify for a broker’s li- 
cense, an association or corporation must: 

(1) Be empowered under its articles of association or articles of incor- 
poration to transact customs business as a broker; and 

(2) Have at least one officer who is a broker. 


§ 111.12 Application for license. 

(a) Submission of application and fee. An application for a broker’s 
license must be submitted in duplicate to the director of the port where 
the applicant intends to do business. The application must be under 
oath and executed on Customs Form 3124. The application must be ac- 
companied by the $200 application fee prescribed in § 111.96(a) and 
one copy of the appropriate attachment required by the application 
form (Articles of Agreement or an affidavit signed by all partners, Ar- 
ticles of Agreement of the association, or the Articles of Incorporation). 
If the applicant proposes to operate under a trade or fictitious name in 
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one or more States, evidence of the applicant’s authority to use the 
name in each of those States must accompany the application. An ap- 
plication for an individual license must be submitted within the 3-year 
period after the applicant took and passed the written examination re- 
ferred to in §§ 111.11(a)(4) and 111.13. The port director may require 
an individual applicant to provide a copy of the notification that he 
passed the written examination (see § 111.13(e)) and will require the 
applicant to submit fingerprints on Standard Form 87 at the time of fil- 
ing the application. The port director may reject an application as im- 
properly filed if the application, on its face, demonstrates that one or 
more of the basic requirements set forth in § 111.11 have not been met 
at the time of filing, in which case the application and fee will be re- 
turned to the filer without further action. 

(b) Posting notice of application. Following receipt of the application, 
the port director will post a notice that the application has been filed. 
The notice will be posted conspicuously for at least 2 consecutive weeks 
in the customhouse at the port and similarly at any other port where the 
applicant also proposes to maintain an office. The notice also will be 
posted by appropriate electronic means. The notice will give the name 
and address of the applicant and, if the applicant is a partnership, asso- 
ciation, or corporation, will state the names of all members or officers 
who are licensed as brokers. The notice will invite written comments or 
information regarding the issuance of the license. 

(c) Withdrawal of application. An applicant for a broker’s license may 
withdraw the application at any time prior to issuance of the license by 
providing written notice of the withdrawal to the port director. Howev- 
er, withdrawal of the application does not entitle the applicant to a re- 
fund of the $200 application fee. 


§ 111.13 Written examination for individual license. 


(a) Scope of examination. The written examination for an individual 
broker’s license will be designed to determine the individual’s knowl- 
edge of customs and related laws, regulations and procedures, book- 
keeping, accounting, and all other appropriate matters necessary to 
render valuable service to importers and exporters. The examination 
will be prepared and graded at Customs Headquarters, Washington, 
D.C 


(b) Date and place of examination. Written examinations will be given 
on the first Monday in April and October. An individual who intends to 
take the written examination must so advise the port director in writing 
at least 30 calendar days prior to the scheduled examination date and 
must remit the $200 examination fee prescribed in § 111.96(a) at that 
time. The port director will give notice of the exact time and place for 
the examination. 

(c) Special examination. If a partnership, association, or corporation 
loses the required member or officer having an individual broker’s li- 
cense (see §§ 111.11(b) and (c)(2)) and its license would be revoked by 
operation of law under the provisions of 19 U.S.C. 1641(b)(5) and 
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§ 111.45(a) before the next scheduled written examination, Customs 
may authorize a special written examination for a prospective appli- 
cant for an individual license who would serve as the required licensed 
member or officer. Customs may also authorize a special written ex- 
amination for an individual for purposes of continuing the business of a 
sole proprietorship broker. A special written examination for an indi- 
vidual may also be authorized by Customs if a brokerage firm loses the 
individual broker who was exercising responsible supervision and con- 
trol over an office in another district (see § 111.19(d)) and the permit for 
that additional district would be revoked by operation of law under the 
provisions of 19 U.S.C. 1641(c)(3) and § 111.45(b) before the next sched- 
uled written examination. A request for a special written examination 
must be submitted to the port director in writing and must describe the 
circumstances giving rise to the need for the examination. If the request 
is granted, the port director will notify the prospective examinee of the 
exact time and place for the examination. If the individual attains a 
passing grade on the special written examination, the application for 
the license may be submitted in accordance with § 111.12. The examin- 
ee will be responsible for all additional costs incurred by Customs in 
preparing and administering the special examination that exceed the 
$200 examination fee prescribed in § 111.96(a), and those additional 
costs must be reimbursed to Customs before the examination is given. 

(d) Failure to appear for examination. If a prospective examinee ad- 
vises the port director at least 2 working days prior to the date of a regu- 
larly scheduled written examination that he will not appear for the 
examination, the port director will refund the $200 examination fee re- 
ferred to in paragraph (b) of this section. No refund of the examination 
fee or additional reimbursed costs will be made in the case of a special 
written examination provided for under paragraph (c) of this section. 

(e) Notice of examination result. Customs will provide to each examin- 
ee written notice of the result of the examination taken under this sec- 
tion. A failure of an examinee to attain a passing grade on the 
examination will preclude the submission of an application under 
§ 111.12 but will not preclude the examinee from taking an examina- 
tion again at a later date in accordance with paragraph (b) of this sec- 
tion. 

(f) Appeal of failing grade on examination. If an examinee fails to at- 
tain a passing grade on the examination taken under this section, the 
examinee may challenge that result by filing a written appeal with 
Trade Programs, Office of Field Operations, U.S. Customs Service, 
Washington, DC 20229 within 60 calendar days after the date of the 
written notice provided for in paragraph (e) of this section. Customs 
will provide to the examinee written notice of the decision on the ap- 
peal. If the Customs decision on the appeal affirms the result of the ex- 
amination, the examinee may request review of the decision on the 
appeal by writing to the Secretary of the Treasury within 60 calendar 
days after the date of the notice of that decision. 
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§ 111.14 Investigation of the license applicant. 


(a) Referral of application for investigation. The port director will im- 
mediately refer an application for an individual, partnership, associa- 
tion, or corporation license to the special agent in charge or other entity 
designated by Headquarters for investigation and report. 

(b) Scope of investigation. An investigation under this section will as- 
certain facts relevant to the question of whether the applicant is quali- 
fied and will cover, but need not be limited to: 

(1) The accuracy of the statements made in the application; 

(2) The business integrity of the applicant; and 

(3) When the applicant is an individual (including a member of a part- 
nership or an officer of an association or corporation), the character 
and reputation of the applicant. 

(c) Referral to Headquarters. The port director will forward the origi- 
nals of the application and the report of investigation to the Assistant 
Commissioner. The port director will also submit his recommendation 
for action on the application. 

(d) Additional investigation or inquiry. The Assistant Commissioner 
may require further investigation to be conducted if additional facts are 
deemed necessary to pass upon the application. The Assistant Commis- 
sioner may also require the applicant (or in the case of a partnership, 
association, or corporation, one or more of its members or officers) to 
appear in person before him or before one or more representatives of 
the Assistant Commissioner for the purpose of undergoing further 
written or oral inquiry into the applicant’s qualifications for a license. 


§ 111.15 Issuance of license. 


If the Assistant Commissioner finds that the applicant is qualified 
and has paid all applicable fees prescribed in § 111.96(a), he will issue a 
license. A license for an individual who is a member of a partnership or 
an officer of an association or corporation will be issued in the name of 
the individual licensee and not in his capacity as a member or officer of 
the organization with which he is connected. The license will be for- 
warded to the port director, who will deliver it to the licensee. 


§ 111.16 Denial of license. 


(a) Notice of denial. If the Assistant Commissioner determines that 
the application for a license should be denied for any reason, notice of 
denial will be given by him to the applicant and to the director of the 
port at which the application was filed. The notice of denial will state 
the reasons why the license was not issued. 

(b) Grounds for denial. The grounds sufficient to justify denial of an 
application for a license include, but need not be limited to: 

(1) Any cause which would justify suspension or revocation of the li- 
cense of a broker under the provisions of § 111.53; 

(2) The failure to meet any requirement set forth in § 111.11; 


(3) A failure to establish the business integrity and good character of 
the applicant; 
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(4) Any willful misstatement of pertinent facts in the application for 
the license; 

(5) Any conduct which would be deemed unfair in commercial trans- 
actions by accepted standards; or 

(6) Areputation imputing to the applicant criminal, dishonest, or un- 
ethical conduct, or a record of that conduct. 


§ 111.17 Review of the denial of a license. 


(a) By the Assistant Commissioner. Upon the denial of an application 
for a license, the applicant may file with the Assistant Commissioner, in 
writing, a request that further opportunity be given for the presenta- 
tion of information or arguments in support of the application by per- 
sonal appearance, or in writing, or both. This request must be received 
by the Assistant Commissioner within 60 calendar days of the denial. 

(b) By the Secretary. Upon the decision of the Assistant Commissioner 
affirming the denial of an application for a license, the applicant may 
file with the Secretary of the Treasury, in writing, a request for any 
additional review that the Secretary deems appropriate. This request 
must be received by the Secretary within 60 calendar days of the Assis- 
tant Commissioner’s affirmation of the denial of the application for a 
license. 

(c) By the Court of International Trade. Upon a decision of the Secre- 
tary of the Treasury affirming the denial of an application for a license, 
the applicant may appeal the decision to the Court of International 
Trade, provided that the appeal action is commenced within 60 calen- 
dar days after the date of entry of the Secretary’s decision. 


§ 111.18 Reapplication for license. 


An applicant who has been denied a license may reapply at any time 
by complying with the provisions of § 111.12. 


§ 111.19 Permits. 


(a) General. Each person granted a broker’s license under this part 
will be concurrently issued a permit for the district in which the port 
through which the license was delivered to the licensee (see § 111.15) is 
located and without the payment of the $100 fee required by 
§ 111.96(b), if it is shown to the satisfaction of the port director that the 
person intends to transact customs business within that district and the 
person otherwise complies with the requirements of this part. 

(b) Submission of application for initial or additional district permit. 
A broker who intends to conduct customs business at a port within 
another district for which he does not have a permit, or a broker who 
was not concurrently granted a permit with the broker’s license under 
paragraph (a) of this section, and except as otherwise provided in para- 
graph (f) of this section, must submit an application for a permit in a 
letter to the director of the port at which he intends to conduct customs 
business. Each application for a permit must set forth or attach the fol- 
lowing: 

(1) The applicant’s broker license number and date of issuance; 
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(2) The address where the applicant’s office will be located within the 
district and the telephone number of that office; 

(3) A copy of a document which reserves the applicant’s business 
name with the state or local government; 

(4) The name of the individual broker who will exercise responsible 
supervision and control over the customs business transacted in the dis- 
trict; 

(5) A list of all other districts for which the applicant has a permit to 
transact customs business; 

(6) The place where the applicant’s brokerage records will be re- 
tained and the name of the applicant’s designated recordkeeping con- 
tact (see §§ 111.21 and 111.23); and 

(7) A list of all persons who the applicant knows will be employed in 
the district, together with the specific employee information prescribed 
in § 111.28(b)(1)(i) for each of those prospective employees. 

(c) Fees. Each application for a permit under paragraph (b) or (f) of 
this section must be accompanied by the $100 and $125 fees specified in 
§§ 111.96(b) and (c). The $125 fee specified in § 111.96(c) also must be 
paid in connection with the issuance of an initial permit concurrently 
with a license under paragraph (a) of this section. 

(d) Responsible supervision and control—(1) General. The applicant 
for a district permit must have a place of business at the port where the 
application is filed, or must have made firm arrangements satisfactory 
to the port director to establish a place of business, and must exercise 
responsible supervision and control over that place of business once the 
permit is granted. Except as otherwise provided in paragraph (d)(2) of 
this section, the applicant must employ in each district for which a per- 
mit is granted at least one individual broker to exercise responsible su- 
pervision and control over the customs business conducted in the 
district. 

(2) Exception to district rule. If the applicant can demonstrate to the 
satisfaction of Customs that he regularly employs at least one individu- 
al broker in a larger geographical area in which the district is located 
and that adequate procedures exist for that individual broker to exer- 
cise responsible supervision and control over the customs business con- 
ducted in the district, Customs may waive the requirement for an 
individual broker in that district. A request for a waiver under this 
paragraph, supported by information on the volume and type of cus- 
toms business conducted, or planned to be conducted, and supported by 
evidence demonstrating that the applicant is able to exercise responsi- 
ble supervision and control through the individual broker employed in 
the larger geographical area, must be sent to the port director in the dis- 
trict in which the waiver is sought. The port director will review the re- 
quest for a waiver and make recommendations which will be sent to the 
Office of Field Operations, Customs Headquarters, for review and deci- 
sion. A written decision on the waiver request will be issued by the Of- 
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fice of Field Operations and, if the waiver is granted, the decision letter 
will specify the region covered by the waiver. 

(e) Action on application; list of permitted brokers. The port director 
who receives the application will issue a written decision on the permit 
application and will issue the permit if the applicant meets the require- 
ments of paragraphs (b), (c), and (d) of this section. If the port director is 
of the opinion that the permit should not be issued, he will submit his 
written reasons for that opinion to the Office of Field Operations, Cus- 
toms Headquarters, for appropriate instructions on whether to grant 
or deny the permit. Each port director will maintain and make avail- 
able to the public an alphabetical list of brokers permitted through his 
port. 

(f) National permit. A broker who has a district permit issued under 
paragraph (a) or paragraph (e) of this section may apply for a national 
permit for the purpose of transacting customs business in any circum- 
stance described in § 111.2(b)(2)(i). An application for a national per- 
mit under this paragraph must be in the form ofa letter addressed to the 
Office of Field Operations, U.S. Customs Service, Washington, DC 
20229, and must: 


(1) Identify the applicant’s broker license number and date of is- 
suance; 

(2) Set forth the address and telephone number of the office desig- 
nated by the applicant as the office of record for purposes of administra- 
tion of the provisions of this part regarding all activities of the applicant 
conducted under the national permit. That office will be noted in the 
national permit when issued; 

(3) Set forth the name, broker license number, office address, and 
telephone number of the individual broker who will exercise responsi- 
ble supervision and control over the activities of the applicant con- 
ducted under the national permit; and 

(4) Attach a receipt or other evidence showing that the fees specified 
in §§ 111.96(b) and (c) have been paid at the port through which the ap- 
plicant’s broker license was delivered (see § 111.15). 

(g) Review of the denial of a permit—(1) By the Assistant Commission- 
er. Upon the denial of an application for a permit under this section, the 
applicant may file with the Assistant Commissioner, in writing, a re- 
quest that further opportunity be given for the presentation of informa- 
tion or arguments in support of the application by personal 
appearance, or in writing, or both. This request must be received by the 
Assistant Commissioner within 60 calendar days of the denial. 

(2) By the Court of International Trade. Upon a decision of the Assis- 
tant Commissioner affirming the denial of an application for a permit 
under this section, the applicant may appeal the decision to the Court of 
International Trade, provided that the appeal action is commenced 


within 60 calendar days after the date of entry of the Assistant Commis- 
sioner’s decision. 
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SUBPART C—DUTIES AND RESPONSIBILITIES OF CUSTOMS BROKERS 
§ 111.21 Record of transactions. 


(a) Each broker must keep current in a correct, orderly, and itemized 
manner records of account reflecting all his financial transactions as a 
broker. He must keep and maintain on file copies of all his correspon- 
dence and other records relating to his customs business. 

(b) Each broker must comply with the provisions of this part and part 
163 of this chapter when maintainirg records that reflect on his trans- 
actions as a broker. 

(c) Each broker must designate a knowledgeable company employee 
to be the contact for Customs for broker-wide customs business and fi- 
nancial recordkeeping requirements. 


§ 111.22 [Reserved] 
§ 111.23 Retention of records. 


(a) Place and period of retenttion—(1) Place. Records must be retained 
by a broker in accordance with the provisions of this part and part 163 
of this chapter within the broker district that covers the Customs port 
to which they relate unless the broker chooses to consolidate records at 
one or more other locations, and provides advance notice of that consol- 
idation to Customs, in accordance with paragraph (b) of this section. 

(2) Period. The records described in paragraph (a)(1) of this section, 
other than powers of attorney, must be retained for at least 5 years after 
the date of entry. Powers of attorney must be retained until revoked, 
and revoked powers of attorney and letters of revocation must be re- 
tained for 5 years after the date of revocation or for 5 years after the date 
the client ceases to be an “active client” as defined in § 111.29(b)(2)(ii), 
whichever period is later. When merchandise is withdrawn from a 
bonded warehouse, records relating to the withdrawal must be retained 
for 5 years from the date of withdrawal of the last merchandise with- 
drawn under the entry. 

(b) Notification of consolidated records—(1) Applicability. Subject to 
the requirements of paragraph (b)(2) of this section and except when a 
restriction applies under § 163.5(b) of this chapter, the option of main- 
taining records on a consolidated system basis is available to brokers 
who have been granted permits to do business in more than one district. 

(2) Form and content of notice. If consolidated storage is desired by the 
broker, he must submit a written notice addressed to the Director, Regu- 
latory Audit Division, U.S. Customs Service, 909 S.E. First Avenue, Mi- 
ami, Florida 33131. The written notice must include: 

(i) Each address at which the broker intends to maintain the consoli- 
dated records. Each such location must be within a district where the 
broker has been granted a permit; 

(ii) A detailed statement describing all the records to be maintained 
at each consolidated location, the methodology of record maintenance, 
a description of any automated data processing to be applied, and a list 
of all the broker’s customs business activity locations; and 
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(iii) An agreement that there will be no change in the records, the 
manner of recordkeeping, or the location at which they will be main- 
tained, unless the Director, Regulatory Audit Division, in Miami is first 
notified. 


§ 111.24 Records confidential. 


The records referred to in this part and pertaining to the business of 
the clients serviced by the broker are to be considered confidential, and 
the broker must not disclose their contents or any information con- 
nected with the records to any persons other than those clients, their 
surety on a particular entry, and the Field Director, Regulatory Audit 
Division, the special agent in charge, the port director, or other duly ac- 
credited officers or agents of the United States, except on subpoena by a 
court of competent jurisdiction. 


§ 111.25 Records must be available. 


During the period of retention, the broker must maintain the records 
referred to in this part in such a manner that they may readily be exami- 
ned. Records required to be made or maintained under the provisions of 
this part must be made available upon reasonable notice for inspection, 
copying, reproduction or other official use by Customs regulatory audi- 
tors or special agents or other authorized Customs officers within the 
prescribed period of retention or within any longer period of time dur- 
ing which they remain in the possession of the broker. Records subject 
to the requirements of part 163 of this chapter must be made available 


to Customs in accordance with the provisions of that part. 


§ 111.26 Interference with examination of records. 


Except in accordance with the provisions of part 163 of this chapter, a 
broker must not refuse access to, conceal, remove, or destroy the whole 
or any part of any record relating to his transactions as a broker which 
is being sought, or which the broker has reasonable grounds to believe 
may be sought, by the Treasury Department or any representative of 
the Treasury Department, nor may he otherwise interfere, or attempt 
to interfere, with any proper and lawful efforts to procure or reproduce 
information contained in those records. 


§ 111.27 Audit or inspection of records. 


The Field Director, Regulatory Audit Division, will make any audit or 
inspection of the records required by this subpart to be kept and main- 
tained by a broker as may be necessary to enable the port director and 
other proper officials of the Treasury Department to determine wheth- 
er or not the broker is complying with the requirements of this part. 


§ 111.28 Responsible supervision. 
(a) General. Every individual broker operating as a sole proprietor 
and every licensed member of a partnership that is a broker and every 


licensed officer of an association or corporation that is a broker must 
exercise responsible supervision and control (see § 111.1) over the 
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transaction of the customs business of the sole proprietorship, partner- 
ship, association, or corporation. 

(b) Employee information. 

(1) Current employees—(i) General. Each broker must submit, in 
writing, to the director of each port at which the broker intends to 
transact customs business, a list of the names of persons currently 
employed by the broker at that port. The list of employees must be sub- 
mitted upon issuance of a permit for an additional district under 
§ 111.19, or upon the opening of an office at a port within a district for 
which the broker already has a permit, and before the broker begins to 
transact customs business as a broker at the port. For each employee, 
the broker also must provide the social security number, date and place 
of birth, current home address, last prior home address, and, if the em- 
ployee has been employed by the broker for less than 3 years, the name 
and address of each former employer and dates of employment for the 
3-year period preceding current employment with the broker. After the 
initial submission, an updated list, setting forth the name, social securi- 
ty number, date and place of birth, and current home address of each 
current employee, must be submitted with the status report required by 
§ 111.30(d). 

(ii) New employees. In the case of a new employee, the broker must 
submit to the port director the written information required under 
paragraph (b)(1)(i) of this section within 10 calendar days after the new 
employee has been employed by the broker for 30 consecutive days. 

(2) Terminated employees. Within 30 calendar days after the termina- 
tion of employment of any person employed longer than 30 consecutive 
days, the broker must submit the name of the terminated employee, in 
writing, to the director of the port at which the person was employed. 

(3) Broker’s responsibility. Notwithstanding a broker’s responsibility 
for providing the information required in paragraph (b)(1) of this sec- 
tion, in the absence of culpability by the broker, Customs will not hold 
him responsible for the accuracy of any information that is provided to 
the broker by the employee. 

(c) Termination of qualifying member or officer. In the case of an indi- 
vidual broker who is a qualifying member of a partnership for purposes 
of § 111.11(b) or who is a qualifying officer of an association or corpora- 
tion for purposes of § 111.11(c)(2), that individual broker must immedi- 
ately provide written notice to the Assistant Commissioner when his 
employment as a qualifying member or officer terminates and must 
send a copy of the written notice to the director of each port through 
which a permit has been granted to the partnership, association, or cor- 
poration. 

(d) Change in ownership. If the ownership of a broker changes and 
ownership shares in the broker are not publicly traded, the broker must 
immediately provide written notice of that fact to the Assistant Com- 
missioner and must send a copy of the written notice to the director of 
each port through which a permit has been granted to the broker. When 
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a change in ownership results in the addition of a new principal to oe 
organization, and whether or not ownership shares in the broker are 
publicly traded, Customs reserves the right to conduct a background in- 
vestigation on the new principal. The port director will notify the bro- 
ker if Customs objects to the new principal, and the broker will be given 
a reasonable period of time to remedy the situation. If the investigation 
uncovers information which would have been the basis for a denial! of an 
application for a broker’s license and the principal’s interest in the bro- 
ker is not terminated to the satisfaction of the port director, suspension 
or revocation proceedings may be initiated under subpart D of this part 
For purposes of this paragraph, a “principal” means any person having 
at least a 5 percent capital, beneficiary or other direct or indirect inter- 
est in the business of a broker. 


§ 111.29 Diligence in correspondence and paying monies. 

a) Due diligence by broker. Each broker must exercise due diligence 
in making financial settlements, in answering correspondence, and in 
preparing or assisting in the preparation and filing of records relating 
to any customs business matter handled by him as a broker. Payment of 
duty, tax, or other debt or obligation owing to the Government for 
which the broker is responsible, or for which the broker has received 
payment from a client, must be made to the Government on or bef ore 
the date that payment is due. Payments received by a broker from a cli- 
ent after the due date must be transmitted to the Government within 
5 working days from receipt by the broker. Each broker must provide a 
written statement to a client accounting for funds received for th e client 
from the Government, or received from a client where no payment to 
the Government has been made, or received from a client in excess of 
the Governmental or other charges properly payable as part of the cli- 
ent’s customs business, within 60 calendar days of receipt. No written 
statement is required if there is actual payment of the funds by a broker 

(b) Notice to client of method of payment—(1) All brokers must pro- 
vide their clients with the following written notification: 


If you are the importer of record, payment to the broker will not re- 
lieve you of liability for Customs charges (duties, taxes, or other 
debts owed Customs) in the event the charges are not paid by the 
broker. Therefore, if you pay by check, Customs charges may be 
paid with a separate check payable to the “U.S. Customs Service” 
which will be delivered to Customs by the broker. 


(2) The written notification set forth in paragraph (b)(1) of this sec- 
tion must be provided by brokers as follows: 

(i) On, or attached to, any power of attorney provided by the broker to 
a client for execution on or after September 27, 1982; and 

(ii) To each active client no later than February 28, 1983, and at least 
once at any time within each 12-month period after that date. An active 
client means a client from whom a broker has obtained a power of attor- 
ney and for whom the broker has transacted customs business on at 
least two occasions within the 12-month period preceding notification. 
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§ 111.30 Notification of change of business address, organiza- 
tion, name, or location of business records; status report; 
termination of brokerage business. 


a) Change of address. When a broker changes his business address, 
he must immediately give written notice of his new address to each di- 
rector of a port that is affected by the change of address. In addition, if 
an individual broker is not actively engaged in transacting business as a 
broker and changes his non-business mailing address, he must give 
written notice of the new address in the status report required by para- 
graph (d) of this section. 

b) Change in an organization. A partnership, association, or corpo- 
ration broker must immediately provide written notice of any of the fol- 
lowing to the director of each port through which it has been granted a 
permit: 

1) The date on which a licensed member or officer ceases to be the 
qualifying member or officer for purposes of § 111.11(b) or (c)(2), and 
the name of the broker who will succeed as the qualifying member or 
officer; and 

2) Any change in the Articles of Agreement, Charter, or Articles of 
Incorporation relating to the transaction of customs business, or any 
other change in the legal nature of the organization (for example, con- 
version of a general partnership to a limited partnership, merger with 
another organization, divestiture of a part of the organization, or entry 
into bankruptcy protection). 

c) Change in name. A broker who changes his name, or who proposes 
to operate under a trade or fictitious name in one or more States within 
the district in which he has been granted a permit and is authorized by 
State law to do so, must submit to the Office of Field Operations, U.S. 
Customs Service, Washington, DC 20229, evidence of his authority to 
use that name. The name must not be used until the approval of Head- 
quarters has been received. In the case of a trade or fictitious name, the 
broker must affix his own name in conjunction with each signature of 
the trade or fictitious name when signing customs documents. 

d) Status report—(1) General. Each broker must file a written status 
report with Customs on February 1, 1985, and on February 1 of each 
third year after that date. The report must be accompanied by the fee 
prescribed in § 111.96(d) and must be addressed to the director of the 
port through which the license was delivered to the licensee (see 
§ 111.15). A report received during the month of February will be con- 
sidered filed timely. No form or particular format is required. 

(2) Individual. Each individual broker must state in the report re- 
quired under paragraph (d)(1) of this section whether he is actively en- 
gaged in transacting business as a broker. If he is so actively engaged, he 

nust also: 

(i) State the name under which, and the address at which, his business 
is conducted if he is a sole proprietor; 
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(ii) State the name and address of his employer if he is employed by 
another broker, unless his employer is a partnership, association or cor- 
poration broker for which he is a qualifying member or officer for pur- 
poses of § 111.11(b) or (c)(2); and 

(iii) State whether or not he still meets the applicable requirements of 
§ 111.11 and § 111.19 and has not engaged in any conduct that could 
constitute grounds for suspension or revocation under § 111.53. 

(3) Partnership, association or corporation. Each corporation, part- 
nership or association broker must state in the report required under 
paragraph (d)(1) of this section the name under which its business as a 
broker is being transacted, its business address, the name and address 
of each licensed member of the partnership or licensed officer of the as- 
sociation or corporation who qualifies it for a license under § 111.11(b) 
or (c)(2), and whether it is actively engaged in transacting business as a 
broker, and the report must be signed by a licensed member or officer. 

(4) Failure to file timely. If a broker fails to file the report required un- 
der paragraph (d)(1) of this section by March 1 of the reporting year, the 
broker’s license is suspended by operation of law on that date. By March 
31 of the reporting year, the port director will transmit written notice of 
the suspension to the broker by certified mail, return receipt requested, 
at the address reflected in Customs records. If the broker files the re- 
quired report and pays the required fee within 60 calendar days of the 
date of the notice of suspension, the license will be reinstated. If the bro- 
ker does not file the required report within that 60-day period, the bro- 
ker’s license is revoked by operation of law without prejudice to the 
filing of an application for a new license. Notice of the revocation will be 
published in the CUSTOMS BULLETIN. 

(e) Custody of records. Upon the permanent termination of a broker- 
age business, written notification of the name and address of the party 
having legal custody of the brokerage business records must be pro- 
vided to the director of each port where the broker was transacting busi- 
ness within each district for which a permit has been issued to the 
broker. That notification will be the responsibility of: 

(1) The individual broker, upon the permanent termination of his 
brokerage business; 

(2) Each member of a partnership who holds an individual broker’s 
license, upon the permanent termination of a partnership brokerage 
business; or 

(3) Each association or corporate officer who holds an individual bro- 
ker’s license, upon the permanent termination of an association or cor- 
porate brokerage business. 


§ 111.31 Conflict of interest. 


(a) Former officer or employee of U.S. Government. A broker who was 
formerly an officer or employee in U.S. Government service must not 
represent a client before the Treasury Department or any representa- 
tive of the Treasury Department in any matter to which the broker gave 
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personal consideration or gained knowledge of the facts while in US. 
Government service, except as provided in 18 U.S.C. 207. 

(b) Relations with former officer or employee of U.S. Government. A 
broker must not knowingly assist, accept assistance from, or share fees 
with a person who has been employed by a client in a matter pending 
before the Treasury Department or any representative of the Treasury 
Department to which matter that person gave personal consideration 
or gained personal knowledge of the facts or issues of the matter while 
in U.S. Government service. 

(c) Importations by broker or employee. A broker who is an importer 
himself must not act as broker for an importer who imports merchan- 
dise of the same general character as that imported by the broker unless 
the client has full knowledge of the facts. The same restriction will ap- 
ply if a broker’s employee is an importer. 


§ 111.32 False information. 

A broker must not file or procure or assist in the filing of any claim, or 
of any document, affidavit, or other papers, known by such broker to be 
false. In addition, a broker must not knowingly give, or solicit or pro- 
cure the giving of, any false or misleading information or testimony in 
any matter pending before the Treasury Department or any represen- 
tative of the Treasury Department. 


§ 111.33 Government records. 


A broker must not procure or attempt to procure, directly or indirect- 
ly, information from Government records or other Government sources 
of any kind to which access is not granted by proper authority. 


§ 111.34 Undue influence upon Treasury Department 
employees. 

A broker must not influence or attempt to influence the conduct of 
any representative of the Treasury Department in any matter pending 
before the Treasury Department or any representative of the Treasury 
Department by the use of duress or a threat or false accusation, or by the 
offer of any special inducement or promise of advantage, or by bestow- 
ing any gift or favor or other thing of value. 


§ 111.35 Acceptance of fees from attorneys. 

With respect to customs transactions, a broker must not demand or 
accept from any attorney (whether directly or indirectly, including, for 
example, from a client as a part of any arrangement with an attorney) 
on account of any case litigated in any court of law or on account of any 
other legal service rendered by an attorney any fee or remuneration in 
excess of an amount measured by or commensurate with the time, effort 
and skill expended by the broker in performing his services. 


§ 111.36 Relations with unlicensed persons. 


(a) Employment by unlicensed person other than importer. When a 
broker is employed for the transaction of customs business by an unli- 
censed person who is not the actual importer, the broker must transmit 
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to the actual importer either a copy of his bill for services rendered or a 
copy of the entry, unless the merchandise was purchased on a delivered 
duty-paid basis or unless the importer has in writing waived transmit- 
tal of the copy of the entry or bill for services rendered. 

(b) Service to others not to benefit unlicensed person. Except as other- 
wise provided in paragraph (c) of this section, a broker must not enter 
into any agreement with an unlicensed person to transact customs 
business for others in such manner that the fees or other benefits result- 
ing from the services rendered for others inure to the benefit of the unli- 
censed person. 

(c) Relations with a freight forwarder. A broker may compensate a 
freight forwarder for referring brokerage business, subject to the fol- 
lowing conditions: 

(1) The importer or other party in interest is notified in advance by 
the forwarder or broker of the name of the broker selected by the for- 
warder for the handling of his Customs transactions; 

(2) The broker transmits directly to the importer or other party in in- 
terest: 

(i) A true copy of his brokerage charges if the fees and charges are to 
be collected by or through the forwarder, unless this requirement is 
waived in writing by the importer or other party in interest; or 

(ii) A statement of his brokerage charges and an itemized list of any 
charges to be collected for the account of the freight forwarder if the fees 
and charges are to be collected by or through the broker; 

(3) No part of the agreement of compensation between the broker and 
the forwarder, nor any action taken pursuant to the agreement, forbids 
or prevents direct communication between the importer or other party 
in interest and the broker; and 

(4) In making the agreement and in all actions taken pursuant to the 


agreement, the broker remains subject to all other provisions of this 
part. 


§ 111.37 Misuse of license or permit. 


A broker must not allow his license, permit or name to be used by or 
for any unlicensed person (including a broker whose license or permit is 
under suspension), other than his own employees authorized to act for 


him, in the solicitation, promotion or performance of any customs busi- 
ness or transaction. 


§ 111.38 False representation to procure employment. 

A broker must not knowingly use false or misleading representations 
to procure employment in any customs matter. In addition, a broker 
must not represent to a client or prospective client that he can obtain 


any favors from the Treasury Department or any representative of the 
Treasury Department. 


§ 111.89 Advice to client. 


(a) Withheld or false information. A broker must not withhold infor- 
mation relative to any customs business from a client who is entitled to 
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the information. Moreover, a broker must exercise due diligence to as- 
certain the correctness of any information which he imparts to a client, 
and he must not knowingly impart to a client false information relative 
to any customs business. 

(b) Error or omission by client. If a broker knows that a client has not 
complied with the law or has made an error in, or omission from, any 
document, affidavit, or other paper which the law requires the client to 
execute, he must advise the client promptly of that noncompliance, er- 
ror, or omission. 

(c) Illegal plans. A broker must not knowingly suggest to a client or 
prospective client any illegal plan for evading payment of any duty, tax, 
or other debt or obligation owing to the U.S. Government. 


§ 111.40 Protests. 


A broker must not act on behalf of any person, or attempt to repre- 


sent any person, regarding any protest unless he is authorized to do so 
in accordance with part 174 of this chapter. 


§ 111.41 Endorsement of checks. 


A broker must not endorse or accept, without authority of his client, 
any U.S. Government draft, check, or warrant drawn to the order of the 
client. 


§ 111.42 Relations with person who is notoriously disreput- 


able or whose license is under suspension, canceled “with 
prejudice,” or revoked. 


(a) General. Except as otherwise provided in paragraph (b) of this sec- 
tion, a broker must not knowingly and directly or indirectly: 

(1) Accept employment to effect a Customs transaction as associate, 
correspondent, officer, employee, agent, or subagent from any person 
who is notoriously disreputable or whose broker license was revoked for 
any cause or is under suspension or was cancelled “with prejudice;” 

(2) Assist in the furtherance of any customs business or transactions 
of any person described in paragraph (a)(1) of this section; 

(3) Employ, or accept assistance in the furtherance of any customs 
business or transactions from, any person described in paragraph (a)(1) 
of this section, without the approval of the Assistant Commissioner (see 
§ 111.79); 


(4) Share fees with any person described in paragraph (a)(1) of this 
section; or 

(5) Permit any person described in paragraph (a)(1) of this section to 
participate, directly or indirectly and whether through ownership or 
otherwise, in the promotion, control, or direction of the business of the 
broker. 

(b) Client exception. Nothing in this section will prohibit a broker 
from transacting customs business on behalf of a bona fide importer or 
exporter who may be notoriously disreputable or whose broker license 
is under suspension or was cancelled “with prejudice” or revoked. 
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§ 111.43 [Reserved] 
§ 111.44 [Reserved] 
§ 111.45 Revocation by operation of law. 


(a) License. If a broker that is a partnership, association, or corpora- 
tion fails to have, during any continuous period of 120 days, at least one 
member of the partnership or at least one officer of the association or 
corporation who holds a valid individual broker’s license, that failure 
will, in addition to any other sanction that may be imposed under this 
part, result in the revocation by operation of law of the license and any 
permits issued to the partnership, association, or corporation. The As- 
sistant Commissioner or his designee will notify the broker in writing of 
an impending revocation by operation of law under this section 30 cal- 
endar days before the revocation is due to occur. 

(b) Permit. If a broker who has been granted a permit for an addition- 
al district fails, for any continuous period of 180 days, to employ within 
that district (or region, as defined in § 111.1, if an exception has been 
granted pursuant to § 111.19(d)) at least one person who holds a valid 
individual broker’s license, that failure will, in addition to any other 
sanction that may be imposed under this part, result in the revocation 
of the permit by operation of law. 

(c) Notification. If the license or an additional permit of a partner- 
ship, association, or corporation is revoked by operation of law under 
paragraph (a) or (b) of this section, the Assistant Commissioner or his 
designee will notify the organization of the revocation. If an additional 
permit of an individual broker is revoked by operation of law under 
paragraph (b) of this section, the Assistant Commissioner or his desig- 
nee will notify the broker. Notice of any revocation under this section 
will be published in the CUSTOMS BULLETIN. 

(d) Applicability of other sanctions. Notwithstanding the operation of 
paragraph (a) or (b) of this section, each broker still has a continuing 
obligation to exercise responsible supervision and control over the con- 
duct of its brokerage business and to otherwise comply with the provi- 
sions of this part. Any failure on the part of a broker to meet that 
continuing obligation during the 120 or 180-day period referred to in 
paragraph (a) or (b) of this section, or during any shorter period of time, 
may result in the initiation of suspension or revocation proceedings or 


the assessment of a monetary penalty under subpart D or subpart E of 
this part. 


SUBPART D—CANCELLATION, SUSPENSION, OR REVOCATION OF LICENSE OR 
PERMIT, AND MONETARY PENALTY IN LIEU OF SUSPENSION OR REVOCATION 


§ 111.50 General. 


This subpart sets forth provisions relating to cancellation, suspen- 
sion, or revocation of a license or a permit, or assessment of a monetary 
penalty in lieu of suspension or revocation, under section 641(d)(2)(B), 
Tariff Act of 1930, as amended (19 U.S.C. 1641(d)(2)(B)). The provisions 
relating to assessment of a monetary penalty under sections 641(b)(6) 
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and (d)(2)(A), Tariff Act of 1930, as amended (19 U.S.C. 1641(b)(6) and 
(d)(2)(A)), are set forth in subpart E of this part. 


§ 111.51 Cancellation of license or permit. 


(a) Without prejudice. The Assistant Commissioner may cancel a bro- 
ker’s license or permit “without prejudice” upon written application by 
the broker if the Assistant Commissioner determines that the applica- 
tion for cancellation was not made in order to avoid proceedings for the 
suspension or revocation of the license or permit. If the Assistant Com- 
missioner determines that the application for cancellation was made in 
order to avoid those proceedings, he may cancel the license or permit 
“without prejudice” only with authorization from the Secretary of the 
Treasury. 

(b) With prejudice. The Assistant Commissioner may cancel a bro- 
ker’s license or permit “with prejudice” when specifically requested to 
do so by the broker. The effect of a cancellation “with prejudice” is in all 
respects the same as if the license or permit had been revoked for cause 
by the Secretary except that it will not give rise to a right of appeal. 


§ 111.52 Voluntary suspension of license or permit. 

The Assistant Commissioner may accept a broker’s written volun- 
tary offer of suspension of the broker’s license or permit for a specific 
period of time under any terms and conditions to which the parties may 
agree. 


§ 111.53 Grounds for suspension or revocation of license or 
permit. 


The appropriate Customs officer may initiate proceedings for the 
suspension, for a specific period of time, or revocation of the license or 
permit of any broker for any of the following reasons: 

(a) The broker has made or caused to be made in any application for 
any license or permit under this part, or report filed with Customs, any 
statement which was, at the time and in light of the circumstances un- 
der which it was made, false or misleading with respect to any material 
fact, or has omitted to state in any application or report any material 
fact which was required; 

(b) The broker has been convicted, at any time after the filing of an 
application for a license under § 111.12, of any felony or misdemeanor 
which: 

(1) Involved the importation or exportation of merchandise; 

(2) Arose out of the conduct of customs business; or 

(3) Involved larceny, theft, robbery, extortion, forgery, counterfeiting, 
fraudulent concealment, embezzlement, fraudulent conversion, or mis- 
appropriation of funds; 

(c) The broker has violated any provision of any law enforced by Cus- 
toms or the rules or regulations issued under any provision of any law 
enforced by Customs; 

(d) The broker has counseled, commanded, induced, procured, or 
knowingly aided or abetted the violations by any other person of any 
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provision of any law enforced by Customs or the rules or regulations is- 
sued under any provision of any law enforced by Customs; 

(e) The broker has knowingly employed, or continues to employ, any 
person who has been convicted of a felony, without written approval of 
that employment from the Assistant Commissioner; 

(f) The broker has, in the course of customs business, with intent to 
defraud, in any manner willfully and knowingly deceived, misled or 
threatened any client or prospective client; or 


(g) The broker no longer meets the applicable requirements of 
§ 111.11 and § 111.19. 


§ 111.54 [Reserved] 
§ 111.55 Investigation of complaints. 


Every complaint or charge against a broker which may be the basis 
for disciplinary action will be forwarded for investigation to the special 
agent in charge of the area in which the broker is located. The special 
agent in charge will submit a report on the investigation to the director 
of the port and send a copy of it to the Assistant Commissioner. 


§ 111.56 Review of report on investigation. 


The port director will review the report of investigation to determine 
if there is sufficient basis to recommend that charges be preferred 
against the broker. He will then submit his recommendation with sup- 
porting reasons to the Assistant Commissioner for final determination 


together with a proposed statement of charges when recommending 
that charges be preferred. 


§ 111.57 Determination by Assistant Commissioner. 


The Assistant Commissioner will make a determination on whether 


or not charges should be preferred, and he will notify the port director of 
his decision. 


§ 111.58 Content of statement of charges. 


Any statement of charges referred to in this subpart must give a plain 
and concise, but not necessarily detailed, description of the facts 
claimed to constitute grounds for suspension or revocation of the li- 
cense or permit. The statement of charges also must specify the sanc- 
tion being proposed (that is, suspension of the license or permit or 
revocation of the license or permit), but if a suspension is proposed the 
charges need not state a specific period of time for which suspension is 
proposed. A statement of charges which fairly informs the broker of the 
charges against him so that he is able to prepare his response will be 
deemed sufficient. Different means by which a purpose might have been 
accomplished, or different intents with which acts might have been 
done, so as to constitute grounds for suspension or revocation of the li- 


cense may be alleged in the alternative under a single count in the state- 
ment of charges. 
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§ 111.59 Preliminary proceedings. 


(a) Opportunity to participate. The port director will advise the bro- 
ker of his opportunity to participate in preliminary proceedings with an 
opportunity to avoid formal proceedings against his license or permit. 

(b) Notice of preliminary proceedings. The port director will serve 
upon the broker, in the manner set forth in § 111.63, written notice 
that: 

(1) Transmits a copy of the proposed statement of charges; 

(2) Informs the broker that formal proceedings are available to him; 

(3) Informs the broker that sections 554 and 558, Title 5, United 
States Code, will be applicable if formal proceedings are necessary; 

(4) Invites the broker to show cause why formal proceedings should 
not be instituted; 

(5) Informs the broker that he may make submissions and demon- 
strations of the character contemplated by the cited statutory provi- 
sions; 

(6) Invites any negotiation for settlement of the complaint or charge 
that the broker deems it desirable to enter into; 

(7) Advises the broker of his right to be represented by counsel; 

(8) Specifies the place where the broker may respond in writing; and 

(9) Advises the broker that the response must be received within 30 
calendar days of the date of the notice. 


§ 111.60 Request for additional information. 


If, in order to prepare his response, the broker desires additional in- 
formation as to the time and place of the alleged misconduct, or the 
means by which it was committed, or any other more specific informa- 
tion concerning the alleged misconduct, he may request that informa- 
tion in writing. The broker’s request must set forth in what respect the 
proposed statement of charges leaves him in doubt and must describe 
the particular language of the proposed statement of charges as to 
which additional information is needed. If in the opinion of the port di- 
rector that information is reasonably necessary to enable the broker to 
prepare his response, he will furnish the broker with that information. 


§ 111.61 Decision on preliminary proceedings. 


The port director will prepare a summary of any oral presentations 
made by the broker or his attorney and forward it to the Assistant Com- 
missioner together with a copy of each paper filed by the broker. The 
port director will also give to the Assistant Commissioner his recom- 
mendation on action to be taken as a result of the preliminary proceed- 
ings. If the Assistant Commissioner determines that the broker has 
satisfactorily responded to the proposed charges and that further pro- 
ceedings are not warranted, he will so inform the port director who will 
notify the broker. If no response is filed by the broker or if the Assistant 
Commissioner determines that the broker has not satisfactorily re- 
sponded to all of the proposed charges, he will advise the port director of 
that fact and instruct him to prepare, sign, and serve a notice of charges 
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and the statement of charges. If one or more of the charges in the pro- 
posed statement of charges was satisfactorily answered by the broker in 
the preliminary proceedings, the Assistant Commissioner will instruct 
the port director to omit those charges from the statement of charges. 


§ 111.62 Contents of notice of charges. 

The notice of charges must inform the broker that: 

(a) Sections 554 and 558, Title 5, United States Code, are applicable 
to the formal proceedings; 

(b) The broker may be represented by counsel; 

(c) The broker will have the right to cross-examine witnesses; 

(d) Within 10 calendar days after service of this notice, the broker will 
be notified of the time and place of a hearing on the charges; and 

(e) Prior to the hearing on the charges, the broker may file, in dupli- 
cate with the port director, a verified answer to the charges. 


§ 111.63 Service of notice and statement of charges. 

(a) Individual. The port director will serve the notice of charges and 
the statement of charges against an individual broker as follows: 

(1) By delivery to the broker personally; 

(2) By certified mail addressed to the broker, with demand for a re- 
turn card signed solely by the addressee; 

(3) By any other means which the broker may have authorized in a 
written communication to the port director; or 

(4) If attempts to serve the broker by the methods prescribed in para- 
graphs (a)(1) through (a)(3) of this section are unsuccessful, the port di- 
rector may serve the notice and statement by leaving them with the 
person in charge of the broker’s office. 

(b) Partnership, association or corporation. The port director will 
serve the notice of charges and the statement of charges against a part- 
nership, association, or corporation broker as follows: 

(1) By delivery to any member of the partnership personally or to any 
officer of the association or corporation personally; 

(2) By certified mail addressed to any member of the partnership or to 
any officer of the association or corporation, with demand for a return 
card signed solely by the addressee; 

(3) By any other means which the broker may have authorized in a 
written communication to the port director; or 

(4) If attempts to serve the broker by the methods prescribed in para- 
graphs (b)(1) through (b)(3) of this section are unsuccessful, the port di- 
rector may serve the notice and statement by leaving them with the 
person in charge of the broker’s office. 

(c) Certified mail; evidence of service. When the service under this sec- 
tion is by certified mail, the receipt of the return card duly signed will be 
satisfactory evidence of service. 


§ 111.64 Service of notice of hearing and other papers. 


(a) Notice of hearing. After service of the notice and statement of 
charges, the port director will serve upon the broker and his attorney if 
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known, by one of the methods set forth in § 111.63 or by ordinary mail, a 
written notice of the time and place of the hearing. The hearing will be 
scheduled to take place within 30 calendar days after service of the no- 
tice of hearing. 

(b) Other papers. Other papers relating to the hearing may be served 
by one of the methods set forth in § 111.63 or by ordinary mail or upon 
the broker’s attorney. 


§ 111.65 Extension of time for hearing. 


If the broker or his attorney requests in writing a delay in the hearing 
for good cause, the hearing officer designated pursuant to § 111.67(a) 
may reschedule the hearing and in that case will notify the broker or his 
attorney in writing of the extension and the new time for the hearing. 


§ 111.66 Failure to appear. 


If the broker or his attorney fails to appear for a scheduled hearing, 
the hearing officer designated pursuant to § 111.67(a) will proceed with 
the hearing as scheduled and will hear evidence submitted by the par- 
ties. The provisions of this part will apply as though the broker were 
present, and the Secretary of the Treasury may issue an order of sus- 
pension of the license or permit for a specified period of time or revoca- 
tion of the license or permit, or assessment of a monetary penalty in lieu 
of suspension or revocation, in accordance with § 111.74 if he finds that 
action to be in order. 


§ 111.67 Hearing. 


(a) Hearing officer. The hearing officer must be an administrative law 
judge appointed pursuant to 5 U.S.C. 3105. 

(b) Rights of the broker. The broker or his attorney will have the right 
to examine all exhibits offered at the hearing and will have the right to 
cross-examine witnesses and to present witnesses who will be subject to 
cross-examination by the Government representatives. 

(c) Interrogatories. Upon the written request of either party, the hear- 
ing officer may permit deposition upon oral or written interrogatories 
to be taken before any officer duly authorized to administer oaths for 
general purposes or in customs matters. The other party to the hearing 
will be given a reasonable time in which to prepare cross-interrogato- 
ries and, if the deposition is oral, will be permitted to cross-examine the 
witness. The deposition will become part of the hearing record. 

(d) Transcript of record. The port director will provide a competent 
reporter to make a record of the hearing. When the record of the hearing 
has been transcribed by the reporter, the port director will deliver a 
copy of the transcript of record to the hearing officer, the broker and the 
Government representative without charge. 

(e) Government representatives. The Assistant Commissioner will 


designate one or more persons to represent the Government at the 
hearing. 
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§ 111.68 Proposed findings and conclusions. 

The hearing officer will allow the parties a reasonable period of time 
after delivery of the transcript of record in which to submit proposed 
findings and conclusions and supporting reasons for the findings as 
contemplated by 5 U.S.C. 557(c). 


§ 111.69 Recommended decision by hearing officer. 


After review of the proposed findings and conclusions submitted by 
the parties pursuant to § 111.68, the hearing officer will make his rec- 
ommended decision in the case and certify the entire record to the Sec- 
retary of the Treasury. The hearing officer’s recommended decision 
must conform to the requirements of 5 U.S.C. 557. 


§ 111.70 Additional submissions. 


Upon receipt of the record, the Secretary of the Treasury will afford 
the parties a reasonable opportunity to make any additional submis- 
sions that are permitted under 5 U.S.C. 557(c) or otherwise required by 
the circumstances of the case. 


§ 111.71 Immaterial mistakes. 


The Secretary of the Treasury will disregard an immaterial misno- 
mer of a third person, an immaterial mistake in the description of any 
person, thing, or place, or ownership of any property, any other immate- 
rial mistake in the statement of charges, or a failure to prove immateri- 
al allegations in the description of the broker’s conduct. 


§ 111.72 Dismissal subject to new proceedings. 


If the Secretary of the Treasury finds that the evidence produced at 
the hearing indicates that a proper disposition of the case cannot be 
made on the basis of the charges preferred, he may instruct the port di- 
rector to serve appropriate charges as a basis for new proceedings to be 
conducted in accordance with the procedures set forth in this subpart. 


§111.73 [Reserved] 


§ 111.74 Decision and notice of suspension or revocation or 
monetary penalty. 


If the Secretary of the Treasury finds that one or more of the charges 
in the statement of charges is not sufficiently proved, he may base a sus- 
pension, revocation, or monetary penalty action on any remaining 
charges if the facts alleged in the charges are established by the evi- 
dence. If the Secretary of the Treasury, in the exercise of his discretion 
and based solely on the record, issues an order suspending a broker’s 
license or permit for a specified period of time or revoking a broker’s li- 
cense or permit or, except in a case described in § 111.53(b)(3), assessing 
a monetary penalty in lieu of suspension or revocation, the Assistant 
Commissioner will promptly provide written notification of the order 
to the broker and, unless an appeal from the Secretary’s order is filed by 
the broker (see § 111.75), the Assistant Commissioner will publish a no- 
tice of the suspension or revocation, or the assessment of a monetary 
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penalty, in the Federal Register and in the CUSTOMS BULLETIN. If no ap- 
peal from the Secretary’s order is filed, an order of suspension or revo- 
cation or assessment of a monetary penalty will become effective 60 
calendar days after issuance of written notification of the order unless 
the Secretary finds that a more immediate effective date is in the na- 
tional or public interest. If a monetary penalty is assessed and no appeal 
from the Secretary’s order is filed, payment of the penalty must be ten- 
dered within 60 calendar days after the effective date of the order, and, if 
payment is not tendered within that 60-day period, the license or per- 
mit of the broker will immediately be suspended until payment is made. 


§ 111.75 Appeal from the Secretary’s decision. 


An appeal from the order of the Secretary of the Treasury suspending 
or revoking a license or permit, or assessing a monetary penalty, may be 
filed by the broker in the Court of International Trade as provided in 
section 641(e), Tariff Act of 1930, as amended (19 U.S.C. 1641(e)). The 
commencement of those proceedings will, unless specifically ordered by 
the Court, operate as a stay of the Secretary’s order. 


§ 111.76 Reopening the case. 


(a) Grounds for reopening. Provided that no appeal is filed in accor- 
dance with § 111.75, a person whose license or permit has been sus- 
pended or revoked, or against whom a monetary penalty has been 
assessed in lieu of suspension or revocation, may make written applica- 
tion in duplicate to the Assistant Commissioner to reopen the case and 
have the order of suspension or revocation or monetary penalty assess- 
ment set aside or modified on the ground that new evidence has been 
discovered or on the ground that important evidence is now available 
which could not be produced at the original hearing by the exercise of 
due diligence. The application must set forth the precise character of 
the evidence to be relied upon and must state the reasons why the appli- 
cant was unable to produce it when the original charges were heard. 

(b) Procedure. The Assistant Commissioner will forward the applica- 
tion, together with his recommendation for action thereon, to the Sec- 
retary of the Treasury. The Secretary may grant or deny the application 
to reopen the case and may order the taking of additional testimony be- 
fore the Assistant Commissioner. The Assistant Commissioner will 
notify the applicant of the Secretary’s decision. If the Secretary grants 
the application and orders a hearing, the Assistant Commissioner will 
set a time and place for the hearing and give due written notice of the 
hearing to the applicant. The procedures governing the new hearing 
and recommended decision of the hearing officer will be the same as 
those governing the original proceeding. The original order of the Sec- 
retary will remain in effect pending conclusion of the new proceedings 
and issuance of a new order under § 111.77. 


§ 111.77 Notice of vacated or modified order. 


If, pursuant to § 111.76 or for any other reason, the Secretary of the 
Treasury issues an order vacating or modifying an earlier order under 
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§ 111.74 suspending or revoking a broker’s license or permit, or assess- 
ing a monetary penalty, the Assistant Commissioner will notify the bro- 
ker in writing and will publish a notice of the new order in the Federal 
Register and in the CUSTOMS BULLETIN. 


§ 111.78 Reprimands. 


If a broker fails to observe and fulfill the duties and responsibilities of 
a broker as set forth in this part but that failure is not sufficiently seri- 
ous to warrant initiation of suspension or revocation proceedings, 
Headquarters, or the port director with the approval of Headquarters, 
may serve the broker with a written reprimand. The reprimand, and 
the facts on which it is based, may be considered in connection with any 
future disciplinary proceeding that may be instituted against the bro- 
ker in question. 


§ 111.79 Employment of broker who has lost license. 

Five years after the revocation or cancellation “with prejudice” of a 
license, the ex-broker may petition the Assistant Commissioner for au- 
thorization to assist, or accept employment with, a broker. The petition 
will not be approved unless the Assistant Commissioner is satisfied that 
the petitioner has refrained from all activities described in § 111.42 and 
that the petitioner’s conduct has been exemplary during the period of 
disability. The Assistant Commissioner will also give consideration to 
the gravity of the misconduct which gave rise to the petitioner’s disabil- 
ity. In any case in which the misconduct led to pecuniary loss to the Gov- 
ernment or to any person, the Assistant Commissioner will also take 
into account whether the petitioner has made restitution of that loss. 


§ 111.80 [Reserved] 
§ 111.81 Settlement and compromise. 


The Assistant Commissioner, with the approval of the Secretary of 
the Treasury, may settle and compromise any disciplinary proceeding 
which has been instituted under this subpart according to the terms 
and conditions agreed to by the parties including, but not limited to, the 
assessment of a monetary penalty in lieu of any proposed suspension or 
revocation of a broker’s license or permit. 


SUBPART E—MONETARY PENALTY AND PAYMENT OF FEES 
§ 111.91 Grounds for imposition of a monetary penalty; 
maximum penalty. 

Customs may assess a monetary penalty or penalties as follows: 

(a) In the case of a broker, in an amount not to exceed an aggregate of 
$30,000 for one or more of the reasons set forth in §§ 111.53(a) through 
(f) other than those listed in § 111.53(b)(3), and provided that no license 
or permit suspension or revocation proceeding has been instituted 
against the broker under subpart D of this part for any of the same rea- 
sons; or 

(b) In the case of a person who is not a broker, in an amount not to 
exceed $10,000 for each transaction or violation referred to in § 111.4 
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and in an amount not to exceed an aggregate of $30,000 for all those 
transactions or violations. 


§ 111.92 Notice of monetary penalty. 


If assessment of a monetary penalty under § 111.91 is contemplated, 
Customs will issue a written notice which advises the broker or other 
person of the allegations or complaints against him and explains that 
the broker or other person has a right to respond to the allegations or 
complaints in writing within 30 calendar days of the date of mailing of 
the notice. The port director has discretion to provide additional time 
for good cause. 


§ 111.93 Petition for relief from monetary penalty. 
A broker or other person who receives a notice issued under § 111.92 


may file a petition for relief from the monetary penalty in accordance 
with the procedures set forth in part 171 of this chapter. 


§ 111.94 Decision on monetary penalty. 


Customs will follow the procedures set forth in part 171 of this chap- 
ter in considering any petition for relief filed under § 111.93. After Cus- 
toms has considered the allegations or complaints set forth in the notice 
issued under § 111.92 and any timely response made to the notice by the 
broker or other person, the Fines, Penalties, and Forfeitures Officer 
will issue a written decision to the broker or other person setting forth 
the final determination and the findings of fact and conclusions of law 
on which the determination is based. If the final determination is that 
the broker or other person is liable for a monetary penalty, the broker or 
other person must pay the monetary penalty, or make arrangements for 
payment of the monetary penalty, within 60 calendar days of the date of 
the written decision. If payment or arrangements for payment are not 
timely made, Customs will refer the matter to the Department of Jus- 
tice for institution of appropriate judicial proceedings. 


§ 111.95 Supplemental petition for relief from monetary 
penalty. 

A decision of the Fines, Penalties, and Forfeitures Officer with regard 
to any petition filed in accordance with part 171 of this chapter may be 
the subject of a supplemental petition for relief. Any supplemental peti- 
tion also must be filed in accordance with the provisions of part 171 of 
this chapter. 


§ 111.96 Fees. 


(a) License fee; examination fee; fingerprint fee. Each applicant for a 
broker’s license pursuant to § 111.12 must pay a fee of $200 to defray 
the costs to Customs in processing the application. Each individual who 
intends to take the written examination provided for in § 111.13 must 
pay a $200 examination fee before taking the examination. An individu- 
al who submits an application for a license must also pay a fingerprint 
check and processing fee; the port director will inform the applicant of 
the current Federal Bureau of Investigation fee for conducting finger- 
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print checks and the Customs fingerprint processing fee, the total of 
which must be paid to Customs before further processing of the applica- 
tion will occur. 

(b) Permit fee. Each application for a permit pursuant to § 111.19, in- 
cluding an application for reinstatement of a permit that was revoked 
by operation of law or otherwise, must be accompanied by a fee of $100 
to defray the costs of processing the application. 

(c) User fee. Payment of an annual user fee of $125 is required for each 
permit, including a national permit under § 111.19(f), granted to an in- 
dividual, partnership, association, or corporate broker. The user fee is 
payable when an initial district permit is issued concurrently with a li- 
cense under § 111.19(a), or upon filing the application for the permit 
under § 111.19(b) or (f), and for each subsequent calendar year at the 
port through which the broker was granted the permit or at the port re- 
ferred to in § 111.19(f)(4) in the case of a national permit. The user fee 
must be paid by the due date as published annually in the Federal Regis- 
ter, and must be remitted in accordance with the procedures set forth in 
§ 24.22(i) of this chapter. When a broker submits an application for a 
permit or is issued an initial district permit under § 111.19, the full 
$125 user fee must be remitted with the application or when the initial 
district permit is issued, regardless of the point during the calendar 
year at which the application is submitted or the initial district permit 
is issued. Ifa broker fails to pay the annual user fee by the published due 
date, the appropriate port director will notify the broker in writing of 
the failure to pay and will revoke the permit to operate. The notice will 
constitute revocation of the permit. 

(d) Status report fee. The status report required under § 111.30(d) 
must be accompanied by a fee of $100 to defray the costs of administer- 
ing the reporting requirement. 

(e) Method of payment. All fees prescribed under this section must be 


paid by check or money order payable to the United States Customs Ser- 
vice. 


PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 
4. The authority citation for Part 178 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


5. In § 178.2, the table is amended by revising the listing for Part 111 
to read as follows: 
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§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description 


OMB Control No 


- « « ” * a” 


Part 111 Issuance of customs broker licenses and per- 1515-0076 
mits, monitoring performance of brokers in and 
conducting customs business, and institu- 1515-0100 
tion of disciplinary action against brokers. 


o - « - * 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: March 6, 2000. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, March 15, 2000 (65 FR 13880) 


(T.D. 00-18) 


GEOGRAPHIC BOUNDARIES OF CUSTOMS BROKERAGE, 
CARTAGE, AND LIGHTERAGE DISTRICTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document informs the public of the geographic areas 
covered for purposes of customs broker permits and for certain cartage 
and lighterage purposes where the word “district” appears in the Cus- 
toms Regulations. 


FOR FURTHER INFORMATION CONTACT: Gina Grier, Office of 
Regulations and Rulings (202) 927-2320. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In Treasury Decisions 95-77 and 95-78 published in the Federal 
Register on September 27, 1995, at 60 FR 50008 and 60 FR 50020, re- 
spectively, Customs amended its regulations to reflect its new organiza- 
tional structure. Concerning this reorganization, Customs pointed out 
that, although the concepts of districts and regions would, for the most 
part, be eliminated, they would still exist for certain limited purposes 
concerning customs broker permits and cartage and lighterage licen- 
sing. In addition, in the same issue of the Federal Register Customs pub- 
lished a general notice (60 FR 49971) that informed the public of the 
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geographic areas covered for purposes of those customs broker permit 
and cartage and lighterage licensing purposes where the word “dis- 
trict” appears in the Customs Regulations. This document republishes 
the information contained in that 1995 notice. 

In the table set forth below, which is arranged alphabetically by State 
or other geographic location, each of the service ports listed in the left 
column represents a “district” for purposes of §§ 111.1 and 112.1 of the 
Customs Regulations (19 CFR 111.1 and 112.1), and the ports of entry 
listed to the right of each service port represent the ports within that 
“district.” 


Service Ports Ports of Entry 


Alabama 
Mobile Birmingham 
Gulfport, MS 
Huntsville 
Mobile 
Pascagoula, MS 


Alaska 
Anchorage Alcan 
Anchorage 
Dalton Cache 
Fairbanks 
Juneau 
Ketchikan 
Sitka 
Skagway 
Valdez 
Wrangell 


Arizona 


N Douglas 
Lukeville 
Naco 
Nogales 
Phoenix 
San Luis 
Sasabe 
Tucson 
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Ports of Entry 


California 
Los Angeles Los Angeles-Long Beach 
LAX 
Las Vegas, NV 
Port Hueneme 
Port San Luis 


San Diego .. ' Andrade 
Calexico 
Tecate 
San Francisco Eureka 
Fresno 
Reno, NV 
San Francisco-Oakland 


District of Columbia 


Dulles .... Alexandria, VA 
Dulles, VA 


Florida 
Miami .. Key West 
Miami 
Port Everglades 
West Paim Beach 


Tampa Boca Grande 
Fernandina Beach 
Jacksonville 
Orlando 
Panama City 
Pensacola 
Port Canaveral 
Port Manatee 
St. Petersburg 
Tampa 


Georgia 


Savannah .. ceheces Aeeletel 


Brunswick 
Savannah 
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‘Ports of Entry ema 


Service Ports 





Hawaii 
Honolulu 
Honolulu 
Kahului 
Nawilliwili-Port Allen 


Illinois 


Chicago Chicago 

Davenport, [A-Moline and 
Rock Island 
Des Moines, IA 
Omaha NE 
Peoria 
Rockford 
Louisiana 

New Orleans Baton Rouge 
Chattanooga, TN 
Gramercy 
Greenville, MS 
Knoxville, TN 
Lake Charles 
Little Rock-North Little Rock, AR 
Memphis, TN 
Morgan City 
Nashville, TN 
New Orleans 
Shreveport-Bossier City 
Vicksburg, MS 


Maine 
Portland Bangor 
Bar Harbor 
Bath 
Belfast 
Bridgewater 
Calais 
Eastport 
Fort Fairfield 
Fort Kent 
Houlton 
Jackman 
Jonesport 
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Service Ports Ports of Entry 


Limestone 
Madawaska 
Portland 
Portsmouth, NH 
Rockland 

Van Buren 
Vanceboro 


Maryland 


ee .. Annapolis 
Baltimore 
Cambridge 


Massachusetts 
Boston .... 

Bridgeport, CT 
Fall River 
Gloucester 
Hartford, CT 
Lawrence 
New Bedford 
New Haven, CT 
New London, CT 
Plymouth 
Salem 
Springfield 
Worcester 


Michigan 

Detroit Battle Creek 
Detroit 
Grand Rapids 
Muskegon 
Port Huron 
Saginaw-Bay City-Flint 
Sault Ste. Marie 


Minnesota 


Ashland, WI 

Duluth and Superior, WI 
Grand Portage 
International Falls-Ranier 


Minneapolis-St. Paul 
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Service Ports 


: Ports of Entry — 


Missouri 


St. Louis Kansas City 
Springfield 
St. Joseph 
St. Louis 
Wichita, KS 


Montana 


Great Falls 
Del Bonita 
Denver, CO 
Eastport, ID 
Great Falls 
Morgan 
Opheim 
Piegan 
Porthill, ID 
Raymond 
Roosville 
Salt Lake City, UT 
Scobey 
Sweetgrass 
Turner 
Whitetail 
Whitlash 


New York 


Buffalo Buffalo-Niagara Falls 
Oswego 
Rochester 
Sodus Point 
Syracuse 
Utica 


Champlain Alexandria Bay 
Cape Vincent 
Champlain-Rouses Point 
Clayton 
Massena 
Ogdensburg 
Trout River 
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Service Ports ~ Ports of Entry - 
JFK/New York/Newark ..... Albany 
New York/Newark, NJ 
JFK 
Perth Amboy, NJ 


North Carolina 


Charlotte Beaufort-Morehead City 
Charlotte 
Durham 
Reidsville 
Wilmington 
Winston-Salem 


North Dakota 


NIRS s hikes obs eae Ambrose 
Antler 
Baudette, MN 
Carbury 
Dunseith 
Fortuna 
Hannah 
Hansboro 
Maida 
Neche 
Noonan 
Northgate 
Noyes, MN 
Pembina 
Pinecreek, MN 
Portal 
Roseau, MN 
Sarles 
Sherwood 
St. John 
Walhalla 
Warroad, MN 
Westhope 
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Service Ports Ports of Entry 


Ohio 


Cleveland Ashtabula/Conneaut 
Cincinnati-Lawrenceburg, IN 
Cleveland 
Columbus 
Dayton 
Erie, PA 
Indianapolis, IN 
Louisville, KY 
Owensboro, KY-Evansville, IN 
Toledo-Sandusky 


Oregon 


Portland Astoria 
Boise, ID 
Coos Bay 
Longview 
Newport 
Portland 


Pennsylvania 


Philadelphia Harrisburg 
Lehigh Valley 
Philadelphia-Chester, PA and 
Wilmington, DE 
Pittsburgh 
Wilkes-Barre/Scranton 


Puerto Rico 


San Juan Aquadilla 
Fajardo 
Guanica 
Humacao 
Jobos 
Mayaguez 
Ponce 
San Juan 


Rhode Island 


Providence Newport 
Providence 
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Service Ports Ports of Entry 


South Carolina 


Charleston Charleston 
Columbia 
Georgetown 
Greenville-Spartenburg 


Texas 


Dallas Amarillo 
Austin 
Dallas/Fort Worth 
Lubbock 
Oklahoma City, OK 
San Antonio 
Tulsa, OK 


El Paso Albuquerque, NM 
Columbus, NM 
El Paso 
Fabens 
Presidio 
Santa Teresa, NM 


Houston-Galveston 
Port Arthur 


Brownsville 

Del Rio 

Eagle Pass 
Hidalgo 

Laredo 
Progreso 

Rio Grande City 
Roma 


Vermont 


| | eee ere eee Beecher Falls 
Burlington 
Derby Line 
Highgate Springs-Alburg 
Norton 
Richford 
St. Albans 
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Service Ports Ports of Entry 


Virginia 
Charleston, WV 
Front Royal 
Norfolk-Newport News 
Richmond-Petersburg 


Virgin Islands, U.S. 
Charlotte Amalie Charlotte Amalie, St. Thomas 
Christiansted, St. Croix 
Coral Bay, St. John 
Cruz Bay, St. John 
Frederiksted, St. Croix 


Washington 
Seattle Aberdeen 
Blaine 
Boundary 
Danville 
Ferry 
Frontier 
Laurier 
Lynden 
Metaline Falls 
Nighthawk 
Oroville 
Point Roberts 
Puget Sound 
Spokane 
Sumas 


Wisconsin 
Milwaukee Green Bay 
Manitowoc 
Marinette 
Milwaukee 
Racine 
Sheboygan 


* Not a Service Port 


Dated: March 9, 2000. 


STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings, 


[Published in the Federal Register, March 15, 2000 (65 FR 14011)] 
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(T.D. 00-20) 


THE PROPER DEDUCTIONS FOR FREIGHT AND OTHER COSTS 
INCIDENT TO INTERNATIONAL SHIPMENT, FOREIGN IN- 
LAND FREIGHT AND POST IMPORTATION TRANSPORTA- 
TION COSTS FROM THE PRICE ACTUALLY PAID OR PAYABLE 
IN DETERMINING TRANSACTION VALUE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice. 


SUMMARY: This notice reminds the public of the treatment to be ac- 
corded to the following charges: freight, insurance and other costs inci- 
dent to international shipment; foreign inland freight; and post 
importation transportation costs. It has long been Customs position 
that the amount to be deducted from the price actually paid or payable 
for freight, insurance and other costs incident to the international ship- 
ment of merchandise, including foreign inland freight costs, are the ac- 
tual, as opposed to estimated, costs. The costs or charges for foreign 
inland freight may be deducted from the price actually paid or payable if 
they are included in the price actually paid or payable and they meet the 
relevant legal requirements. The costs or charges for post importation 
transportation may be excluded from transaction value if they are iden- 
tified separately from the price actually paid or payable. 


DATE: Effective Immediately. 


FOR FURTHER INFORMATION CONTACT: Kathleen C. Clarke at 
(202) 927-2399. 


SUPPLEMENTARY INFORMATION: 


A. BACKGROUND 


It has long been Customs position that the amount to be deducted 
from the price actually paid or payable for freight, insurance and other 
costs incident to the international shipment of merchandise, including 
foreign inland freight, are the actual, as opposed to estimated costs. The 
costs or charges for foreign inland freight may be deducted from the 
price actually paid or payable if they are included in the price actually 
paid or payable and they meet the relevant legal requirements. The 
costs or charges for post importation transportation may be excluded 
from transaction value if they are identified separately from the price 
actually paid or payable. 

This is not the first time that Customs has issued a General Notice on 
the subject of freight, insurance and other costs incident to internation- 
al shipment. On February 19, 1997, Customs issued a General Notice 
entitled “Actual Freight and Insurance Deduction” in Vol. 31, No. 8 of 
the CUSTOMS BULLETIN and Decisions. The 1997 General Notice in- 
formed the public that charges for freight, insurance and other costs in- 
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cident to international shipment of merchandise, including foreign 
inland freight costs, which may be incurred from the country of ex- 
portation to the United States may be excluded from the price actually 
paid or payable and therefore not comprise part of the transaction value 
of the merchandise pursuant to § 402(b)(4)(A) of the Tariff Act of 1930, 
as amended by the Trade Agreements Act of 1979 (“TAA”; 19 U.S.C. 
§ 1401a(b)(4)(A)). It also informed the public that in order to be de- 
ducted, such costs must first comprise part of the price actually paid or 
payable and that the amount to be deducted from the price actually paid 
or payable for freight, insurance and other costs incident to the interna- 
tional shipment of merchandise, including foreign inland freight costs, 
are the actual, as opposed to the estimated, costs. Additionally, the 1997 
General Notice stated that, pursuant to 19 U.S.C. 1484(a)(1), the im- 
porter of record is required, using reasonable care, to make and com- 
plete entry by filing with Customs, among other things, the declared 
value of the merchandise. The importer of record’s declaration of a 
transaction value excluding an amount for freight/shipment charges 
based on estimated costs may constitute a failure to exercise reasonable 
care. 

In this area, Customs has consistently found that a majority of the 
problems experienced by the importer of record concern the procedures 
in accounting for the cost of freight, insurance and other costs incident 
to international shipment. These problems are now compounded with 
the recent passage of the Ocean Shipping and Reform Act (“OSRA”), 
which became effective on May 1, 1999. The OSRA, in part, provides for 
the confidential treatment of freight rates that can now be freely nego- 
tiated between shippers and shipping lines. With the passage of the 
OSRA a shipping line may now refuse to divulge its actual freight 
charge to a third party, such as a Customs broker, who may have an in- 
terest in the matter as a customer or competitor to the shipping line. 
With the enactment of OSRA, there now exists the potential for conflict 
between the confidential treatment of freight rates, which can now be 
freely negotiated between shippers and shipping lines, and the report- 
ing requirements of Customs and Census found in 13 U.S.C. § 301 and 
§ 303. 

Under 13 U.S.C. § 301, the Department of Commerce is required to 
compile and publish data on import charges. Under 13 U.S.C. § 303, the 
Department of Treasury is charged with collecting the information re- 
quired by the Department of Commerce in preparing our nation’s trade 
statistics. $30.70, Commerce and Foreign Trade Regulations (15 CFR 
§30.70), requires importers to report information for statistics on mer- 
chandise entering the U.S. on Customs entry documents such as Cus- 
toms Form (“CF”) 7501, Entry Summary. The information required for 
statistical purposes includes value, “in accordance with the definitions 
set forth in the Tariff Schedules of the United States Annotated (TSU- 
SA) and sections 402 and 402a of the Tariff Act of 1930, as amended.” Jd. 
15 CFR §30.70. Thus, trade statistics, such as value, must be collected 
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by Customs in a timely manner at the time of entry. While there may be 
a potential conflict between this law and OSRA, Customs cannot ignore 
its responsibilities specifically provided in 13 U.S.C. § 303. 

Following the responsibilities imposed on Customs by the Customs 
Modernization Act or “Mod Act” (Title VI of the North American Free 
Trade Agreement Implementation Act [Pub. L. 103-182, 107 Stat. 
2057], December 8, 1993), this General Notice addresses all aspects of 
freight charges in order to provide the public with improved informa- 


tion concerning the trade community’s responsibilities and rights un- 
der the Customs laws. 


B. APPRAISEMENT STATUTORY AND REGULATORY REQUIREMENTS 


The preferred method of appraisement is transaction value which is 
defined by § 402(b)(1) of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (“TAA”; 19 U.S.C. § 1401a(b)) as “the price ac- 
tually paid or payable for the merchandise when sold for exportation to 
the United States ***” plus certain additions specified in 
§ 402(b)(1)(A) through (E) of the TAA. 


I. Freight, Insurance and Other Costs Incident to International 
Shipment 


The term “price actually paid or payable” is defined in § 402(b)(4)(A) 
of the TAA as: 


* * * the total payment (whether direct or indirect, and exclusive of 
any costs, charges, or expenses incurred for transportation, insur- 
ance, and related services incident to the international shipment of 
the merchandise from the country of exportation to the place of im- 
portation in the United States) made, or to be made, for imported 
merchandise by the buyer to, or for the benefit of, the seller. 


See also, § 152.102(f), Customs Regulations (19 CFR § 152.102(f)). The 
costs associated with freight and insurance are not the estimated costs, 
but the actual costs paid to the freight forwarder, transport company, 
etc. See, Headquarters Ruling Letter (“HRL’) 542206 dated March 23, 
1981, HRL 544538 dated December 17, 1982, and HRL 542467 dated 
August 13, 1981. However, in HRL 546226 dated March 25, 1996, Cus- 
toms determined that if the actual costs are not available or cannot be 
verified, costs for international transportation and insurance will not 
be excluded from transaction value. 


II. Foreign Inland Freight 


Customs’ regulations for foreign inland freight and other inland 
charges incident to the international shipment of merchandise 
are found in § 152.103(a)(5), Customs Regulations (19 CFR 


§ 152.103(a)(5)), as amended in T.D. 84-235 (November 29, 1984), 
which states: 


(i) Ex-factory sales. If the price actually paid or payable by the 
buyer to the seller for the imported merchandise does not include a 
charge for foreign inland freight and other charges for services in- 
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cident to the international shipment of merchandise (an ex-factory 
price), those charges will not be added to the price. 

(ii) Sales other than ex-factory. As a general rule, in those situa- 
tions where the price actually paid or payable for imported mer- 
chandise includes a charge for foreign inland freight, whether or 
not itemized separately on the invoices or other commercial docu- 
ments, that charge will be part of the transaction value to the ex- 
tent included in the price. However, charges for foreign inland 
freight and other services incident to the shipment of the merchan- 
dise to the United States may be considered incident to the interna- 
tional shipment of that merchandise within the meaning of 
§ 152.102(f) if they are identified separately and they occur after 
the merchandise has been sold for export to the United States and 
placed with a carrier for through shipment to the United States. 

(iii) Evidence of sale for export and placement for through ship- 
ment. A sale for export and placement for through shipment to the 
United States under paragraph (a)(5)(ii) of this section shall be es- 
tablished by means of a through bill of lading to be presented to the 
district director. Only in those situations where it clearly would be 
impossible to ship merchandise on a through bill of lading (e.g., 
shipments via the seller’s own conveyance) will other documenta- 
tion satisfactory to the port director showing a sale for export to the 
United States and placement for through shipment to the United 
States be accepted in lieu of a through bill of lading. * * * 


The intent of 19 CFR § 152.103(a)(5) is to permit foreign inland 
freight to be deducted from the price actually paid or payable where 
such charges are identified separately, and they occur after merchan- 
dise has been sold for export to the United States and placed with a car- 
rier for through shipment to the United States. To ensure that the 
above criteria has been met Customs mandated that a “through bill of 
lading” be presented. Additionally, it is Customs’ position that the 
amount of foreign inland freight which can be deducted is the “actual” 
freight paid to the freight forwarder, transport company, etc. See, HRL 
545173 dated September 19, 1994, and HRL 544581 dated February 25, 
1991, which provide that the actual amounts paid for foreign inland 
freight are deducted from the price actually paid or payable. 

The issue of foreign inland freight was addressed in All Channel 
Products us. United States, 16 CIT 169, 787 FSupp. 1457 (1992), affd., 
All Channel Products vs. United States, 982 F.2d 513 (1992). In All 
Channel, the importer had not submitted a through bill of lading to Cus- 
toms. The Court of International Trade (“CIT”) held that the charges in 
question, foreign inland freight and related charges included in the CIF 
prices, did not “occur after the merchandise ha[d] been sold for export 
to the United States and placed with a carrier for through shipment to 
the United States”, as required by 19 CFR § 152.103(a)(5)(iii). There- 
fore, Customs was correct in not deducting foreign-inland freight and 
related charges from the CIF prices. The Court of Appeals for the Feder- 
al Circuit (“CAFC”) affirmed the CIT decision indicating that the ap- 
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plication of 19 CFR § 152.103(a)(5)(iii) to the transaction did not allow 
for a deduction for foreign inland freight. 


Ill. Post Importation Transportation 


As regards costs that are incurred after the merchandise has been im- 
ported, § 402(b)(3) of the TAA states, in pertinent part: 


The transaction value of imported merchandise does not include 
any of the following, if identified separately from the price actually 


paid or payable and from any cost or other item referred to in para- 
graph (1): 


(A) Any reasonable cost or charge that is incurred for— * * * 


(ii) the transportation of the merchandise after such im- 
portation. 


See also, § 152.103(i), Customs Regulations (19 CFR § 152.103(i)). 


C. ENTRY STATUTORY AND REGULATORY REQUIREMENTS 
19 U.S.C. § 1481 provides: 


All invoices of merchandise to be imported into the United States 
and any electronic equivalent thereof considered acceptable by the 
Secretary in regulations prescribed under this section shall set 
forth, in written, electronic, or such other form as the Secretary 
shall prescribe, the following: * * * 

(5) The purchase price of each item in the currency of the pur- 
chase, if the merchandise is shipped in pursuance of a purchase or 
an agreement to purchase; 

(6) If the merchandise is shipped otherwise than in pursuance of 
a purchase or an agreement to purchase, the value for each item, in 
the currency in which the transactions are usually made, or, in the 
absence of such value, the price in such currency that the manufac- 
turer, seller, shipper, or owner would have received, or was willing 
to receive, for such merchandise if sold in the ordinary course of 
trade and in the usual wholesale quantities in the country of ex- 
portation; * * * 

(8) All charges upon the merchandise, itemized by name and 
amount when known to the seller or shipper; or all charges by 
name (including commissions, insurance, freight, cases, contain- 
ers, coverings, and cost of packing) included in the invoice prices 
when the amounts for such charges are unknown to the seller or 
shipper; 

(9) All rebates, drawbacks, and bounties, separately itemized, al- 
lowed upon the exportation of the merchandise;. * * * 


Additionally, 19 U.S.C. § 1484(a)(1), requires the importer of record, 
using reasonable care, to: 


(A) make entry * * * 

(B) complete the entry by filing with the Customs Service the de- 
clared value, classification and rate of duty applicable to the mer- 
chandise, and such other documentation * * * as is necessary to 
enable the Customs Service to— 
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(i) properly assess duties on the merchandise 
(ii) collect accurate statistics with respect to the merchan- 
dise, and 
(iii) determine whether any other applicable requirement of 
law (other than a requirement relating to release from cus- 
toms custody) is met. 
19 U.S.C. §1485(a)(4) requires that: 


Every importer of record making an entry under the provisions of 
section 1484 of this title shall make and file or transmit * * * a dec- 
laration under oath, stating— 
(2) That the prices set forth in the invoice are true * * *; 
(3) That all other statements in the invoice or other docu- 
ments filed with the entry, or in the entry itself, are true and 
correct; and 
(4) That he will produce at once to the appropriate customs 
officer any invoice, paper, letter, document, or information re- 
ceived showing that any such prices or statements are not true 
or correct. 
Moreover, § 141.86(a)(8), Customs Regulations (19 CFR § 141.86(a) 
(8)), provides that each invoice of imported merchandise, shall set forth 


All charges upon the merchandise itemized by name and amount, 
including freight, insurance, commission, cases, containers, cover- 
ing, and cost of packing; and if not included above, all charges, 
costs, and expenses incurred in bringing the merchandise from 
alongside the carrier at the port of exportation in the country of ex- 
portation and placing it alongside the carrier at the first United 
States port of entry. The cost of packing, cases, containers, and in- 
land freight to the port of exportation need not be itemized by 
amount if included in the invoice price, and so identified. Where the 
required information does not appear on the invoice as originally 
prepared, it shall be shown on an attachment to the invoice. 


19 CFR § 141.90(c) states that “[t]he importer shall show in clear detail 
on the invoice or on an attached statement the computation of all de- 
ductions from total invoice value, such as nondutiable charges, and all 
additions to invoice value which have been made to arrive at the aggre- 
gate entered value. * * *” 

Furthermore, General Statistical Note 1(a), Harmonized Tariff 
Schedule of the United States (HTSUS), provides that: 


Persons making customs entry or withdrawal of goods imported 
into the customs territory of the United States shall complete the 
entry summary or withdrawal forms, as provided herein and in 
regulations issued pursuant to law, to provide for statistical pur- 
poses information as follows: * * * 

(xiii) the U.S. dollar value in accordance with the definition in 
§ 402, Tariff Act of 1930, as amended, for all merchandise including 
that free of duty or dutiable at specific rates; 

(xiv) the aggregate cost (not including U.S. import duty, if any) in 
USS. dollars of freight, insurance and all other charges, costs and ex- 
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penses (each of which charges, costs and expenses shall be separate- 
ly itemized on or attached to the related invoice) incurred (except 
as provided below) in bringing the merchandise from alongside the 
carrier at the port of exportation in the country of exportation and 
placing it alongside the carrier at the first U.S. port of entry. * * * 


General Statistical Note 1(b)(ii), HTSUS, states that: 


in the event that the information for the purposes of subparagraph 
(xiv) of paragraph (a) cannot be readily obtained, the person mak- 
ing the entry or withdrawal shall provide reasonable estimates of 
such information. The acceptance of an estimate for a particular 
transaction does not necessarily relieve the person making the 
entry or withdrawal from obtaining the necessary information for 
similar future transactions. 
The content of General Statistical Note 1(a)(xiii) and (xvi), HTSUS, is 
also reiterated in Customs Directive No. 099 3550-061 dated Septem- 
ber 18, 1992, which sets forth the “Instructions for Preparation of CF 
7501.” 


D. THE PROPER DEDUCTIONS FOR FREIGHT COSTS FROM THE PRICE 
ACTUALLY PAID OR PAYABLE IN DETERMINING TRANSACTION VALUE 
Due to the statutory and regulatory authority set forth above, the re- 
quirements for freight, insurance and other costs incident to interna- 
tional shipment are different from the requirements for foreign inland 
freight and post importation transportation. With regard to freight, in- 
surance and other costs incident to international shipment, the import- 
er of record must deduct the actual costs for these charges from the 
price actually paid or payable in determining transaction value. How- 
ever, the cost or charge for foreign inland freight and post importation 
transportation may or may not be deducted depending on how the 
transaction is structured and identified on the Customs entry docu- 
mentation. 


I. Freight, Insurance and Other Costs Incident to International 
Shipment 

As established above, the importer of record must deduct the actual 
cost of freight, insurance and other costs incident to international ship- 
ment, if they are included in the price actually paid or payable or re- 
ferred to in the terms of sale. If the importer of record does not know the 
actual costs for these charges, it must declare the entire value 
without a deduction for freight, insurance and other costs inci- 
dent to international shipment and advise Customs that the en- 
tered value includes an unknown amount for freight, insurance 
and/or other costs incident to international shipment, at the time of im- 
portation. Thereafter, if the actual amount becomes available, 
the importer of record must inform Customs so that a deduction 
can be made from the price actually paid or payable at liquidation. How- 
ever, if the actual amount is not available and/or verifiable, Cus- 
toms will liquidate the entry at the declared vaiue without 
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taking into account a deduction for freight, insurance and other costs 
incident to international shipment. 

The following guidelines with general examples are provided to clari- 
fy any questions that remain on how the importer of record is to account 
for freight, insurance and other costs incident to international ship- 
ment on Customs entry documentation: 


1. When the actual amount of freight, insurance and other costs 
incident to international shipment is known by the importer of re- 
cord at the time of importation, the importer of record must make 
the correct value adjustment on the Entry Summary, CF 7501. 


Illustration: A Product is sold CIF (“Cost, Insurance and 
Freight”) Port of Importation or DDP (“Delivered Duty Paid”) 
U.S. Customer’s Place of Business. International freight, in- 
surance and/or other costs incident to international shipment 
must be deducted from the price to determine transaction val- 
ue. 


When errors in the declared values for freight, insurance and other 
costs incident to international shipment are discovered after Entry 
Summary and prior to liquidation, the importer of record must in- 
form Customs. 

2. When the actual amounts of freight, insurance and other costs 
incident to international shipment are included in the price actual- 
ly paid or payable and are not known at the time of importation by 
the importer of record, the importer of record must declare the 
entire value without a deduction for freight, insurance 
and other costs incident to international shipment and ad- 
vise Customs that the entered value includes an unknown 
amount for freight, insurance and/or other costs incident to inter- 
national shipment and, to demonstrate its exercise of reasonable 
care, must submit supplemental information about known actual 
costs when discovered or a statement that the actual costs can not 
be discovered post entry. 


Illustration: A Product is sold CIF Port of Importation or 
DDP U.S. Customer’s Place of Business with the seller/shipper 
owning the method of transportation and all requests by the 
importer of record for information on actual freight are ig- 
nored by the seller/shipper. 


Additionally, if the importer of record advises Customs that it is 
not able to obtain the actual amounts of freight, insurance and oth- 
er costs incident to international shipment, Customs will liquidate 
the entry at the declared value without a deduction for freight, in- 
surance and/or other costs incident to international shipment. 

3. When the actual amounts of freight, insurance and other costs 
incident to international shipment are included in the price actual- 
ly paid or payable and are not known at the time of importation by 
the importer of record and this is a recurring situation where the 
use of Reconciliation is available, the importer of record may 
flag the entry for Reconciliation and declare an estimated 
amount for freight, insurance and other costs incident to interna- 
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tional shipment.! Thereafter, the importer of record must follow 
the ACS Reconciliation Prototype procedures. 
Illustration: A Product is sold CIF Port of Importation or 
DDP U.S. Customer’s Place of Business by a Foreign Parent 
Company to its related U.S. subsidiary and the Foreign Parent 
receives a rebate from the shipping company on an annual ba- 
sis depending on the total volume shipped during the year. 


Additionally, if the importer of record advises Customs that it is 
not able to obtain the actual amounts of freight, insurance and oth- 
er costs incident to international shipment, Customs will liquidate 
the entry without a deduction for the estimated freight, insurance 
and/or other costs incident to international shipment. 

4. When errors in declared values for freight, insurance and oth- 
er costs incident to international shipment are discovered after liq- 
uidation, the importer of record still must provide the information 
to Customs under either a Protest pursuant to 19 U.S.C. § 1514, a 
19 U.S.C. § 1520(c) claim for a clerical error, mistake of fact, or oth- 
er inadvertence, or a Prior Disclosure, as appropriate under the 
factual circumstances. 


II. Foreign Inland Freight and Post Importation Transportation 


The costs or charges for foreign inland freight may be deducted from 
the price actually paid or payable in determining the transaction value 
of the imported merchandise and post importation transportation costs 
may be excluded from transaction value if they are included in the price 
actually paid or payable and they meet the requirements set forth 
above. It is important to remember that for foreign inland freight it 
is the actual charges which may be excluded in determining transac- 
tion value. Whereas, an exclusion for post importation transporta- 
tion will be based on any reasonable cost or charge. As previously 
discussed herein pursuant to 19 CFR §152.103(a)(5), whether or not 
foreign inland freight costs are included in transaction value is depen- 
dent on how the costs are structured and identified on the Customs 
entry documentation. 

Customs has not encountered extensive problems with the exclusion 
of the reasonable cost or charge for post importation transportation. 
The majority of problems in this area arise with regard to the exclusion 
of foreign inland freight from the price actually paid or payable. There- 
fore, the following guidelines with general examples are provided to 
clarify any questions that remain on how the importer of record is to 
account for foreign inland freight and post importation transportation 
with specific reference to foreign inland freight: 


1. When the actual amount of foreign inland freight is known at 
the time of importation by the importer of record and the importer 


* Reconciliation is currently not available in the situation where pursuant to the OSRA a shipping line may refuse to 
divulge its actual freight charge to a third party, such as a Customs broker, who may have an interest in the matter as a 
customer or competitor to the shipping line. Customs notified the trade, importers, brokers and other interested par- 
ties, of this position via a Memorandum dated August 12, 1999, circulated by the Director, Trade Programs, Trade 
Compliance Division, Office of Field Operations, regarding “Proper Freight Charges Required at Entry Summary; 
Ocean Shipping Reform Act.” 
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of record intends to take a deduction for foreign inland freight, the 
importer of record must make the correct value adjustment on the 
Entry Summary. 

Illustration: Product is sold CIF (“Cost, Insurance and 
Freight”) Port of Importation. If a through bill of lading is 
available and the cost for foreign inland freight is separately 
identified, the cost for foreign inland freight is deducted. 

Illustration: Product is sold DDP (“Delivered Duty Paid”) to 
U.S. Customer. If a through bill of lading is available and the 
cost for foreign inland freight is separately identified, the cost 
for foreign inland freight is deducted. If a deduction is to be 
made for post importation transportation, this cost must be 
identified separately on the Customs entry documentation. 


When errors in the declared values for foreign inland freight and/or 
post importation transportation are discovered after Entry Sum- 
mary and prior to liquidation, the importer of record must inform 
Customs. 

2. When the actual amounts of foreign inland freight are in- 
cluded in the price actually paid or payable and are not known at 
the time of importation by the importer of record and the importer 
of record intends to take a deduction for foreign inland freight, the 
importer of record must declare the entire value without a 
deduction for foreign inland freight and advise Customs 
that the entered value includes an unknown amount for for- 
eign inland freight and, to demonstrate reasonable care, must 
submit supplemental information about known actual costs when 
discovered or a statement that the actual costs can not be discov- 
ered post entry. 

Additionally, if the importer of record advises Customs that it is 
not able to obtain the actual amounts of foreign inland freight, 
Customs will liquidate the entry at the declared value without a de- 
duction for foreign inland freight. 

3. When the actual amounts of foreign inland freight are in- 
cluded in the price actually paid or payable and are not known at 
the time of importation by the importer of record and the importer 
of record intends to take a deduction for foreign inland freight and 
this is a recurring situation where the use of Reconciliation is 
available, the importer of record may flag the entry for Reconcil- 
iation and declare an estimated amount for ‘decign inland 
freight. Thereafter, the importer of record must follow the ACS 
Reconciliation Prototype procedures. 

Additionally, if the importer of record advises Customs that it is 
not able to obtain the actual amounts of foreign inland freight, 
Customs will liquidate the entry without a deduction for the esti- 
mated foreign inland freight. 

4. When errors in declared values for foreign inland freight and/ 
or post importation transportation are discovered after liquida- 
tion, the importer of record still must provide the information to 
Customs under either a Protest pursuant to 19 U.S.C. § 1514, a 19 
US.C. § 1520(c) claim for a clerical error, mistake of fact, or other 
inadvertence, or a Prior Disclosure, as appropriate under the fac- 
tual circumstances. 
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III. Evidence of Actual Cost of Freight 


Customs considers actual costs to constitute those amounts ultimate- 
ly paid to the international carrier, freight forwarder, insurance compa- 
ny or other appropriate provider of such services. Commercial 
documents to and from the service provider such as an invoice or writ- 
ten contract separately listing freight/insurance costs, a freight/insur- 
ance bill, a through bill of lading or proof of payment of the 
freight/insurance charges (i.e., letters of credit, checks, bank state- 
ments) are examples of some documents which typically serve as proof 
of such actual costs. Other types of evidence may be acceptable. 

The acceptability of other documentary evidence is at the discretion 
of the appropriate Customs official. § 500(a) of the TAA, as amended (19 
U.S.C. § 1500(a)), states that the Customs Service shall, under rules and 
regulations prescribed by the Secretary— 


(a) fix the final appraisement of merchandise by ascertaining or 
estimating the value thereof, under section 1401a of this title, by all 
reasonable ways and means in his power, any statement of cost or 
costs of production in any invoice, affidavit, declaration, or other 
document to the contrary not withstanding.” 


As evidenced by the reference to § 500 in the Statement of Administra- 
tive Action (“SAA”), which forms part of the legislative history of the 
TAA, Congress recognized Customs authority to use reasonable ways 
and means to determine the appropriate value, using whatever evi- 
dence is available, within the constraints of § 402 of the TAA. Addition- 
ally Congress noted in the SAA that: 


Section 500 allows Customs to consider the best evidence available 
in appraising merchandise * * * Section 500 authorize[s] the ap- 
praising officer to weigh the nature of the evidence before him in 
appraising the imported merchandise. 


Thus, a Customs official has discretion in accepting various types of evi- 
dence to verify the amounts deducted for freight. 


E. SUMMARY 


If included in the price actually paid or payable, the actual cost or 
charge for freight, insurance and other costs incident to international 
shipment are deducted from the price actually paid or payable in deter- 
mining transaction value. The costs or charges for foreign inland 
freight may be deducted from the price actually paid or payable if they 
are included in the price actually paid or payable and they meet the rele- 
vant legal requirements. The amount to be deducted from the price ac- 
tually paid or payable for freight, insurance and other costs incident to 
the international shipment of merchandise, including foreign inland 
freight, are the actual, as opposed to estimated costs. The costs or 
charges for post importation transportation may be excluded from 
transaction value if they are identified separately from the price actual- 
ly paid or payable. An exclusion for post importation transportation 
will be based on any reasonable cost or charge. When errors in declared 
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values for freight, insurance and other costs incident to international 
shipment, foreign inland freight and/or post importation transporta- 
tion are discovered after Entry Summary and prior to liquidation, the 
importer of record must inform Customs. 

If the importer of record does not know the actual costs for freight, 
insurance and other costs incident to international shipment, it must 
declare the entire value without a deduction for freight, insur- 
ance and other costs incident to international shipment and, to 
demonstrate its exercise of reasonable care, advise Customs that the 
entered value includes an unknown amount for freight, insur- 
ance and other costs incident to international shipment at the time of 
importation. Likewise, if the importer of record does not know the actu- 
al cost for foreign inland freight and it intends to take a deduction for 
foreign inland freight, it must declare the entire value without a 
deduction for foreign inland freight and, to demonstrate reason- 
able care, advise Customs that the entered value includes an un- 
known amount for foreign inland freight. Thereafter, if the actual 
amounts become available before liquidation, the importer of re- 
cord must inform Customs so that a deduction can be made from the 
price actually paid or payable at liquidation. If the actual costs can not 
be discovered post entry, the importer of record must advise Customs 
that it is not able to obtain the actual amounts. When the actual 
amounts are not available and/or verifiable, Customs will liq- 
uidate the entry at the declared value without taking into account 
a deduction for freight, insurance and other costs incident to interna- 
tional shipment, and foreign inland freight. 

When the actual amounts of freight, insurance and other costs inci- 
dent to international shipment are included in the price actually paid or 
payable and are not known at the time of importation by the importer of 
record and this is a recurring situation where the use of Reconcilia- 
tion is available, the importer of record may flag the entry for Recon- 
ciliation and declare an estimated amount for freight, insurance and 
other costs incident to international shipment. Likewise, when the ac- 
tual amounts of foreign inland freight are included in the price actually 
paid or payable and are not known at the time of importation by the im- 
porter of record and the importer of record intends to take a deduction 
for foreign inland freight and this is a recurring situation where the 
use of Reconciliation is available, the importer of record may flag 
the entry for Reconciliation and declare an estimated amount for 
foreign inland freight. Thereafter, the importer of record must follow 
the ACS Reconciliation Prototype procedures. If the importer of record 
advises Customs that it is not able to obtain the actual amounts of 
freight, insurance and other costs incident to international shipment 
and foreign inland freight, Customs will liquidate the entry without a 
deduction for the estimated freight, insurance and other costs incident 
to international shipment and foreign inland freight. 
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Finally, when errors in declared values due to previously unknown 
amounts for freight insurance, and other costs incident to international 
shipment, foreign inland freight and/or post importation transporta- 
tion are discovered after liquidation, the importer of record must pro- 
vide the information to Customs under either a Protest pursuant to 
19 U.S.C. § 1514, a19 U.S.C. § 1520(c) claim for a clerical error, mistake 


of fact, or other inadvertence, or a Prior Disclosure, as appropriate un- 
der the factual circumstances. 


Dated: March 15, 2000. 


STUART P SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 








U.S. Customs Service 


General Notices 


PROPOSED COLLECTION; COMMENT REQUEST 
CERTIFICATE OF REGISTRATION 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Certificate of Registration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 


mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 


Nichols, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
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be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Certificate of Registration 

OMB Number: 1515-0014 

Form Number: Customs Forms 4455 and 4457 

Abstract: The Certificate of Registration is used to expedite free entry 
or entry at a reduced rate on foreign made personal articles which are 
taken abroad. There articles are dutiable each time they are brought 
into the United States unless there is acceptable proof of prior posses- 
sion. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals, travelers. 

Estimated Number of Respondents: 200,000 

Estimated Time Per Respondent: 3 minutes 

Estimated Total Annual Burden Hours: 10,000 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 2000. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 
[Published in the Federal Register, March 16, 2000 (65 FR 14338)] 


PROPOSED COLLECTION; COMMENT REQUEST 


DECLARATION OF FREE ENTRY OF RETURNED AMERICAN PRODUCTS 
(CUSTOMS FoRM 3311) 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Declaration of Free entry of Returned American Products. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 


mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 


Nichols, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Declaration of Free entry of Returned American Products 

OMB Number: 1515-0043 

Form Number: Customs Form 3311 

Abstract: This collection of information is used as a supporting docu- 
ments which substantiates the claim for duty free status for returning 
American products. 

Current Actions: There are no changes to the information collection. 
This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, 

Estimated Number of Respondents: 12,000 

Estimated Time Per Respondent: 6 minutes 

Estimated Total Annual Burden Hours: 51,000 

Estimated Total Annualized Cost on the Public: $198,000 


Dated: March 8, 2000. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 
{Published in the Federal Register, March 16, 2000 (65 FR 14338)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
PROTEST 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Protest. This request for comment is being made pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, D.C 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 
Customs invites the general public and other Federal agencies to 


comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Protest 

OMB Number: 1515-0056 

Form Number: Customs Form 19 

Abstract: This collection is used by an importer, filer, or any party at 
interest to petition the Customs Service, or Protest, any action or 
charge, made by the port director on or against any; imported merchan- 
dise, merchandise excluded from entry, or merchandise entered into or 
withdrawn from a Customs bonded warehouse. 
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Current Actions: There are no changes to the information collection. 
This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 3,750 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 41,250 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 2000. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, March 16, 2000 (65 FR 14337)) 


PROPOSED COLLECTION; COMMENT REQUEST 
CREW MEMBERS DECLARATION 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Crew Members Declaration. This request for comment is 
being made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 


mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
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functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Crew Members Declaration 

OMB Number: 1515-0063 

Form Number: Customs Form 5129 

Abstract: This document is used to accept and record importations of 
merchandise by crew members, and to enforce agricultural quaran- 
tines, the currency reporting laws, and the revenue collection laws. 

Current Actions: There are no changes to the information collection. 
This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals 

Estimated Number of Respondents: 5,968,351 

Estimated Time Per Respondent: 3 minutes 


Estimated Total Annual Burden Hours: 298,418 
Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 2000. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 


Information Services Branch. 
[Published in the Federal Register, March 16, 2000 (65 FR 14340)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


FOREIGN ASSEMBLER’S DECLARATION (WITH ENDORSEMENT BY IMPORTER) 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Foreign Assembler’s Declaration (with Endorsement by 
Importer). This request for comment is being made pursuant to the Pa- 
perwork Reduction Act of 1995 (Public Law 104-13; 44 US.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Foreign Assembler’s Declaration (with Endorsement by Im- 
porter) 

OMB Number: 1515-0088 

Form Number: N/A 

Abstract: The Foreign Assembler’s Declaration with Importer’s En- 
dorsement is used by Customs to substantiate a claim for duty free 
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treatment of U.S. fabricated components sent abroad for assembly and 
subsequently returned to the United States. 

Current Actions: There are no changes to the information collection. 
This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals 

Estimated Number of Respondents: 2,730 

Estimated Time Per Respondent: 50 minutes 

Estimated Total Annual Burden Hours: 302,402 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 2000. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, March 16, 2000 (65 FR 14337)] 


PROPOSED COLLECTION; COMMENT REQUEST 
FREE ADMITTANCE UNDER CONDITIONS OF EMERGENCY 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Free Admittance Under Conditions of Emergency. This re- 
quest for comment is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104-138; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 


mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 


Nichols, Room 3.2.C, 1800 Pennsylvania Avenue NW, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
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44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Free Admittance Under Conditions of Emergency 

OMB Number: 1515-0130 

Form Number: N/A 

Abstract: This collection of information will be used in the event of 
emergency or catastrophic event to monitor goods temporarily ad- 
mitted for the purpose of rescue or relief. 

Current Actions: There are no changes to the information collection. 
This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Nonprofit Assistance Organizations 

Estimated Number of Respondents: 1 

Estimated Time Per Respondent: 1 minutes 

Estimated Total Annual Burden Hours: 1 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 2000. 
J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 
[Published in the Federal Register, March 16, 2000 (65 FR 14339)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
HARBOR MAINTENANCE FEE 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Harbor Maintenance Fee. This request for comment is be- 


ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 


mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 


Nichols, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Harbor Maintenance Fee 

OMB Number: 1515-0158 

Form Number: Customs Forms 349 and 350 

Abstract: This collection of information will be used to verify that the 
Harbor Maintenance Fee paid is accurate and current for each individu- 
al, importer, exporter, shipper, or cruise line. 

Current Actions: There are no changes to the information collection. 
This submission is to extend the expiration date. 
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Type of Review: Extension (without change) 
Affected Public: Businesses, Institutions 

Estimated Number of Respondents: 18,095 
Estimated Time Per Respondent: 26 minutes 
Estimated Total Annual Burden Hours: 32,245 
Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 2000. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 
[Published in the Federal Register, March 16, 2000 (65 FR 14340)) 


PROPOSED COLLECTION; COMMENT REQUEST 
IMPORTERS ID INPUT RECORD 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Importers ID Input Record. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 


Nichols, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
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of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Importers ID Input Record 

OMB Number: 1515-0191 

Form Number: Customs Form 5106 

Abstract: This document is filed with the first formal entry which is 
submitted or the first request for services that will result in the issuance 
of a bill or a refund check upon adjustment of a cash collection. 

Current Actions: There are no changes to the information collection. 
This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses/Institutions 

Estimated Number of Respondents: 500 

Estimated Time Per Respondent: 6 minutes 

Estimated Total Annual Burden Hours: 100 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 2000. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, March 16, 2000 (65 FR 14339)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
IMPORTERS DECLARATION/SHIPPERS DECLARATION 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Importers Declaration/Shippers Declaration. This request for 
comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-18; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 15, 
2000, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 
Customs invites the general public and other Federal agencies to 


comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). The comments should address: (a) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Importers Declaration/Shippers Declaration 

OMB Number: 1515-0200 

Form Number: N/A 

Abstract: These declarations are related to the legal requirements 
and procedures which must be followed in order to obtain duty-free 
treatment on articles imported into the Customs territory of the United 
States from the insular possession. 
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Current Actions: There are no changes to the information collection. 
This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 310 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 31 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 2000. 


J. EDGAR NICHOLS, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, March 16, 2000 (65 FR 14341)] 


SUSPENSION OF OPERATIONS AND DEVELOPMENT OF THE 


GENERAL TEST REGARDING THE INTERNATIONAL TRADE 
PROTOTYPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces that Customs is suspending opera- 
tions and development of the general test regarding the International 
Trade Prototype (ITP) due to lack of funding. The ITP was most recent- 
ly announced in the Federal Register on July 27, 1999. Upon prototype 
suspension, ITP participants must cease entering goods and transmit- 
ting data under ITP procedures. This notice identifies instructions to 


participants on procedures for processing outstanding prototype en- 
tries. 


DATE: Suspension of the ITP will be effective as of April 12, 2000. 


FOR FURTHER INFORMATION CONTACT: Comments regarding 
the suspension of this prototype should be directed to Daniel Buchanan, 
U.S. Customs Service at (617) 565-6236, or Pamela McGuyer, U.S. Cus- 
toms Service at (202) 927-0279. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
The ITP concept has been under consideration by both the U.S. Cus- 
toms Service (USCS) and Her Majesty’s Custom and Excise (HMCE) 
since 1996. The nucleus of this program is an extension of ideas devel- 
oped in partnership with the trade community by various members of 
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the Trans-Atlantic Team, primarily comprised of USCS and HMCE of- 
ficers. The ITP concept also addressed issues raised by international 
traders, the World Customs Organization (WCO), the United Nations 
Conference on Trade and Development (UNCTAD), G-7 and other in- 
ternational organizations. 

The concept was intended to simplify and standardize Customs pro- 
cesses and procedures in order to facilitate trade while maintaining ef- 
fective and efficient control. 

Additional information on the ITP has been published in the Federal 
Register (63 FR 68353 on December 31, 1997; 63 FR 30288 on June 3, 
1998); and (64 FR 40643 on July 27, 1999). 

This notice serves to inform the public that the ITP test announced in 
the aforementioned Notices is suspended due to lack of funding. 


PROCEDURES 


The ITP system involves initiation of import clearance processing on 
the basis of an Inter-Customs Advice (ICA) message sent from the ex- 
port customs authority to the import customs authority. 

For all outstanding ITP U.S. import shipments for which an ICA mes- 
sage from HMCE has been received prior to the date of publication of 
this Notice, USCS will complete processing under ITP procedures. All 
processing for such shipments must be completed within 30 days fol- 
lowing the date of publication of this Notice. 

On or after the date of publication of this Notice, USCS will no longer 
process ICA messages for either U.S. exports or U.S. imports. Partici- 
pants must revert to non-ITP processing for all cargo shipments. 


Dated: March 8, 2000. 


ROBERT J. MCNAMARA, 
Acting Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, March 13, 2000 (65 FR 13415)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 15, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF A MINI TORCH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and the revocation of treatment relating to the classification of a 
mini torch. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling and to revoke any treat- 
ment previously accorded by Customs to substantially identical 
transactions, concerning the tariff classification of a mini torch, under 
the Harmonized Tariff Schedule of the United States (HTSUS). Com- 
ments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before April 28, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to: U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal ee Accord- 
ingly, the law imposes a greater obligation on Customs to provide t 
public with improved information concerning the trade community’ 
responsibilities and rights under the Customs and related laws. In: 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of t “2s Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value ‘ted 
merchandise, and provide any other information necessary 

Customs to properly assess duties, collect accurate statistics 

mine whether any other applicable legal requirement is met 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U: 
1625(c)(1)), as amended by section 623 of Title VI, this notice adv 
interested parties that Customs intends to revoke New York f 
ter (NY) C86913, dated April 27, 1998, which concerned the cl 
tion of mini torches. NY C86913 is set forth as “Attachment A” 
document. 

In NY C86913, Customs held that the article, the “Iroda” brand “Mi 
cro-jet MJ-300” mini torch, is acompact, butane mini torch that is com- 
prised of two components: an internal cartridge and an external shell. 
The internal component, “Iroda” RC-30, is a separate, disposable bu- 
tane cartridge that resembles a disposable cigarette lighter. The fuel 
cartridge is housed in the external shell the top of which contains a 
flame nozzle, with cover, a depressible control button, and a safety lock. 
The packaging advertises the product as being appr — te fore — ing 
and outdoor use, first aid/survival kits, as well as tool kits. The reverse 
side of the packaging indicates that features of the article include a pi- 
ezoelectric ignition system with a safety lock. Other lite rature sub- 
mitted states that the mini torch is suitable for various “on-the-water” 
boat repairs or for “at-home” repairs, including lea * mi 
torch is designed to provide a concentrated, continuous flame at te 
peratures up to 1300° C (2,500° F). It was determined that the igniter, 
“Troda” RC-30, would be classifiable under subheading 9613.10.00, 
HTSUS, which provides for cigarette lighters and other lighters, wheth- 
er or not mechanical or electrical, and parts thereof other than flints 
and wicks, pocket lighters, gas fueled, non-refillable. Further, the appli- 
cable subheading for the “Butane Mini Torch” would be 9613.80.20, 
HTS, which provides for cigarette lighters and other lighters, w whether 
or not mechanical or electrical, and parts thereof other than flints and 
wicks, other lighters, electrical. 
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Although in this notice Customs is specifically referring to one rul- 
ing, NY C86913, this notice covers any rulings on this merchandise that 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing databases for rulings in addi- 
tion to those identified. No further rulings have been found. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice should advise Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to this notice. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
C86913, and any other ruling not specifically identified, to reflect the 


proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 962966 (see “Attachment B” to this document). 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 

Dated: March 9, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, April 27, 1998. 
CLA-2-96:RR:NC:2:231 C86913 
Category: Classification and Marking 
Tariff No. 9613.10.0000 and 9613.80.2000 
Mr. RICHARD AMBROSE, JR 
FJ. NEIL COMPANY, INC 
1064 Route 109 
Box 617 
Lindenhurst, NY 11757-0617 


Re: The tariff classification and country of origin marking of electrical lighters and igni- 
ters from Taiwan. 


DEAR Mr. AMBROSE 


In your letter, dated April 13, 1998, you have requested a tariff classification ruling. 

The product, “Butane Mini Torch,” iscomprised of two pieces. The “Butane Mini Torch” 
is acompact butane torch that is powered by “Iroda” RC-30, a separate, disposable butane 
cartridge. The mini torch has a piezoelectric ignition system with safety lock flame. A sam- 
ple has been submitted with your letter for review. 

The applicable subheading for the igniter, “Iroda” RC-30, will be 9613.10.0000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for cigarette lighters and 
other lighters, whether or not mechanical or electrical, and parts thereof other than flints 
and wicks, pocket lighters, gas fueled, non-refillable. The rate of duty will be 8.4 percent ad 
valorem. 

The applicable subheading for the “Butane Mini Torch” will be 9613.80.2000, HTS, 
which provides for cigarette lighters and other lighters, whether or not mechanical or elec- 
trical, and parts thereof other than flints and wicks, other lighters, electrical. The rate of 
duty will be 3.9 percent ad valorem. 

The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. §1304), pro- 
vides that, unless excepted, every article of foreign origin (or its container) imported into 
the U.S. shall be marked in a conspicuous place as legibly, indelibly and permanently as the 
nature of the article (or its container) will permit, in such a manner as to indicate to the 
ultimate purchaser in the U.S. the English name of the country of origin of the article. 

As provided in section 134.41(b), Customs Regulations [19 C.F-R. §134.41 (b)], the coun- 
try of origin marking is considered conspicuous if the ultimate purchaser in the U.S. is able 
to find the marking easily and read it without strain 

With regard to the permanency of a marking, section 134.41(a), Customs Regulations 
[19 C.ER. §134.41(a)], provides that as a general rule, marking requirements are best met 
by marking that is worked into the article at the time of manufacture. However, section 
134.44, Customs Regulations (19 C.FR. §134.44), generally provides that any marking 
that is sufficiently permanent so that it will remain on the article until it reaches the ulti- 
mate purchaser unless deliberately removed is acceptable. 

We note that the submitted sample is not legally marked. The country of origin is re- 
quired. 

Additional requirements may be imposed on this product by the Consumer Products 
Safety Commission. You may contact the CPSC at: 

Mr. Robert Moro 

Consumer Products Safety Commission 
6 World Trade Center, Room 350 

New York, NY 10048 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CFR 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Ralph Conte at (212) 466-5759. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 962966 AML 
Category: Classification 
Tariff No. 8205.60.00 
Mr. RICHARD AMBROSE, JR 


FJ. NEIL COMPANY, INC 

1064 Route 109 

Box 617 

Lindenhurst, NY 11757-0617 


Re: Reconsideration of NY C86913; butane mini torch. 


DEAR MR. AMBROSE: 

This is in reference to New York Ruling Letter (NY) C86913, issued to you on April 27, 
1998, which concerned the classification of the “Iroda” brand “Micro-jet MJ-300” mini 
torch under the Harmonized Tariff Schedule of the United States (HTSUS). We have re- 
considered NY C86913 and now believe that the classification set forth is incorrect. 


Facts: 


The “Iroda” brand “Micro-jet MJ-300” mini torch is acompact, butane mini torch that is 
comprised of two components: an internal cartridge and an external shell. The internal 
component, “Iroda” RC-30, is aseparate, disposable butane cartridge that resembles a dis- 
posable cigarette lighter. The fuel cartridge is housed in the external shell the top of which 
contains a flame nozzle, with cover, a depressible control button, and a safety lock. The 
packaging advertises the product as being appropriate for camping and outdoor use, first 
aid/survival kits, as well as tool kits. The reverse side of the packaging indicates that fea- 
tures of the article include a piezoelectric ignition system with a safety lock. Other litera- 
ture submitted states that the mini torch is suitable for various “on-the-water” boat 


repairs or for “at-home” repairs, including soldering. The mini torch is designed to provide 
a concentrated, continuous flame at temperatures up to 1300° C (2,500° F) 


Issue: 


Whether the mini torches are classifiable as blow torches and similar self-contained 
torches under subheading 8205.60.00, HTSUS, or as cigarette lighters and other lighters 
under subheading 9613.80.20, HTSUS? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRIs). GRI 1, HTSUS, provides, in part, that “for legal purposes, classifi- 
cation shall be determined according to terms of the headings and any relative section or 
chapter notes[.]” 


The HTSUS headings and subheadings under consideration are as follows: 


8205 Handtools (including glass cutters) not elsewhere specified or included; 
blow torches and similar self-contained torches; vises, clamps and the 
like, other than accessories for and parts of machine tools; anvils; porta- 
ble forges; hand- or pedal-operated grinding wheels with frameworks; 
base metal parts thereof: 

8205.60.00 Blow torches and similar self-contained torches, and parts thereof. 


= * * * * . = 


9613 Cigarette lighters and other lighters, whether or not mechanical or 
electrical, and parts thereof other than flints and wicks: 
9613.10.00 Pocket lighters, gas fueled, non-refillable: 
9613.80 Other lighters: 
9613.80.20 Electrical. 
The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 


constitute the official interpretation of the Harmonized System. While not legally binding 
on thecontracting parties, and therefore not dispositive, the Ns provide acommentary on 
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the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the System. Customs believes the ENs should always 
be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Insofar as the applicability of subheading 8205.60.00, HTSUS, is concerned, we note 
that, because of the wording “not elsewhere specified or included,” this subheading is a so- 
called “basket” provision. In such provisions, classification “is appropriate only when 
there is no tariff category that covers the merchandise more specifically” (Apex Universal, 
Inc., v. United States, CIT Slip Op. 98-69 (May 21, 1988)). Therefore, we are first address- 
ing the other competing provisions. Only if classification in the competing provision is pre- 
cluded will we address classification in subheading 8205.60.00, HTSUS. 

The ENs to heading 9613 provide, in pertinent part: 

This heading includes: 
(1) Mechanical lighters. 
These produce sparks, usually by means of a wheel with a milled-edge which is 
revolved in contact with a “flint” (generally of ferrocerium alloy). 
(2) Electrical lighters. 
Current from the mains or a battery produces a spark, or in certain types, a glow- 
ing heat in an electric resistor. 
(3) Chemical lighters. 
In these acatalyst (usually sponge platinum) is made to glow by catalytic action in 
the presence of a gas. 
(4) Non-mechanical lighters. 
One type consists of a container incorporating a fuel reservoir, anda small remov- 
able metal rod (the striker) fitted with a ste al tip. The striking of the steel tip on 
a “flint” fixed on the outside of the container produces a spark which ignites an 
inflammable material near the tip of the striker. 
The lighters classified in this heading may be of the pocket or table types, or may 
be designed for fixing on the wall, fitting to gas stoves, etc. The heading also in- 
cludes lighters for motor cars or other vehicles. 


* x . 7 * - * 


The heading does not cover igniters of heading 36.03, flints (heading 36.06), wicks 
(heading 59.08 or 70.19) or fuel in containers (ampoules, bottles, cans, etc.) of a 
kind used for filling or refilling cigarette or similar lighters (generally head- 
ing 36.06). 

Although the disposable butane cartridge resembles a cigarette lighter, the article is not 
adequately described by heading 6913, HTSUS or the relevant EN. The disposable butane 
cartridge, “Iroda” RC-30, is manufactured specifically for use with the mini torch. Fur- 
ther, incorporation of the flame nozzle, with cover, a depressible control button, anda safe- 
ty lock in the external shell which houses the butane cartridge readily differentiates the 
article from cigarette and other types of lighters provided for within the heading. Thus, the 
mini torch cannot be construed to be a cigarette lighter. 

Unlike lighters, the primary function of which is to provide ignition for a fuel source, 
torches function as tools that provide sustained heat required for specific applications— 
generally for melting or burning. The instant product is designed to provide sustained 
heat, although the operating instructions warn against continued use for periods which 
exceed five minutes. Accordingly, we find that the mini torch is not classifiable under head- 
ing 9613, as a cigarette lighter. 

The ENs to heading 8205 state, in pertinent part, that: 


This heading covers all hand tools not included in other headings of this Chapter or 
elsewhere in the Nomenclature (see the General Explanatory Notes to this Chapter), 
together with certain other tools or appliances specifically mentioned in the title. 
It includes a large number of hand tools (including some with simple hand-operated 
mechanisms sans as cranks, ratchets or gearing). This group of tools includes: 


* * * * * * 


(F) Blow lamps (e.g., for soldering or brazing; for paint removal; for starting semi-die- 
sel engines). to lamps are of two types, both self-contained, differing i in the type of 
fuel used, incorporating either a fuel reservoir for mineral oil or other liquid fuel (fre- 
— with a small pump), or a replaceable gas-filled cartridge. In some cases, a sol- 

ering or branding iron or other attachment is fitted to the tip of the lamp. The 
heading does not cover gas-operated welding appliances (heading 84.68). 
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This article is classifiable pursuant to GRI 1. It isa torch and is provided for in the head- 
ing 8205, HTSUS, and described by the ENs relevant thereto. 

This determination comports with a previous ruling of this office. In HQ 952560, dated 
October 20, 1992, a butane gas operated torch, which imparted the essential character ofa 
“boat patch kit,” was held to be classifiable in subheading 8205.60.00, HTSUS. 


Holding: 
The “Iroda” brand “Micro-jet MJ-300” mini torch is classifiable under subheading 
8205.60.00, HTSUS, as blow torches and similar self-contained torches. 
Effect on Other Rulings: 
NY C86913 is hereby REVOKED. 
JOHN DURANT 


Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
TREATMENT RELATING TO - THE SUBSTANTIAL 
TRANSFORMATION OF CERTAIN STEEL ROUND BAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and treat- 


ment relating to the substantial transformation of certain round steel 
bar. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify a ruling letter pertaining to the 
substantial transformation of certain round steel bar and any treat- 
ment previously accorded by Customs to substantially identical trans- 


actions. Comments are invited concerning the correctness of the 
intended action. 


DATE: Comments must be received on or before April 28, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W.,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Marjorie Cole, Special 
Classification and Marking Branch, (202) 927-2334. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
§1625(c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify a ruling pertaining to the sub- 
stantial transformation of certain steel round bar. Although in this no- 
tice Customs is specifically referring to one ruling, Headquarters 
Ruling Letter (HQ) 556801, dated October 22, 1992, this notice covers 
any rulings on this merchandise which may exist but have not been spe- 
cifically identified. Customs has undertaken reasonable efforts to 
search existing data bases for rulings in addition to those identified. No 
further rulings have been found. This notice will cover any rulings on 
the merchandise which may exist but have not been specifically identi- 
fied. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the merchandise subject to this notice, should advise 
Customs during this notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by sec- 
tion 623 of Title VI, Customs intends to revoke any treatment previous- 
ly accorded by Customs to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the Har- 
monized Tariff Schedule of the United States (“HTSUS”). Any person 
involved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of the final decision of this notice. 

In HQ 556801, dated October 22, 1992, set forth as Attachment A, 
Customs determined, in part, that the processing of certain steel round 
bar in Mexico to create pipe fasteners (B-7 studs) by roll threading the 
length of the bar and other operations did not result in a substantial 
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transformation of the bar into a product of Mexico. Thus, it was held 
that the studs were not entitled to duty-free treatment under the Gen- 
eralized System of Preferences (“GSP”) when imported into the U.S. 
Since the issuance of HQ 556801, this office has reconsidered the issue 
of whether the steel bar was substantially transformed by the process- 
ing in Mexico and has determined that the holding on this issue is in er- 
ror. However, as Mexico lost its status as a GSP beneficiary developing 
country when the North American Free Trade Agreement (“NAFTA”) 
became effective in 1994, the above modification of HQ 556801 would 
not alter the determination that the B—7 studs are ineligible for GSP 
treatment. 

Customs, pursuant to 19 U.S.C. §1625(c)(1), intends to modify HQ 
556801, and any other ruling not specifically identified, to reflect the 
proper determination that the processing of the round steel bar in Mex- 
ico to create pipe fasteners (B-7 studs) resulted in a substantial trans- 
formation, pursuant to the analysis in Proposed Ruling Letter HQ 
561279, set forth as Attachment B. Additionally, pursuant to 19 U.S.C. 
§1625(c)(2), Customs intends to modify any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: March 13, 2000. 


MYLES HARMON, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 22, 1992. 
CLA-2 CO:R:C:S 
Category: Classification 


Tariff No. 9802.00.60 
Mr. BILL ARTHER 


TRANS-WORLD FASTENERS, INC 
PO. Box 2205 
Mobile, AL 36652-2205 


Re: Steel; GSP; Substantial Transformation; Cutting to Length; Roll Threading; Heat 
Treatment; Marking; 9802.00.60, HTSUS. 
DEAR MR. ARTHER: 


This isin response to your letters of June 19, 1992, and July 9, 1992, requesting informa- 
tion on the marking requirements and dutiability of U.S.-origin steel exported to Mexico 
for processing into B-7 studs. 


Facts: 


In the United States, steel is cold drawn, quenched and tempered, resulting in 4140 
heated treated round bar to ASTM A193. The steel is then exported to Mexico where it is 
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sheared or sawed to length (this varies from 1” to 20” in standards and sometimes even 
longer), roll-threaded, heat treated, inspected for certification and packed in boxes or 
crates. 
You state that the heat treating process changes the core hardness of the steel. 
During a telephone conversation on September 15, 1992, between you and a member of 
my staff, you stated that the B-7 steel studs are sold by your company to distributors and 
are generally used in the petroleum/chemical market as flanges to connect pipes. 


Issues: 


(1) Whether the B-7 studs produced in Mexico are eligible for duty-free treatment under 
the Generalized System of Preferences (GSP) or for a partial duty exemption under sub- 
heading 9802.00.60, Harmonized Tariff Schedule of the United States (HTSUS). 

(2) Whether the steel imported from Mexico must be marked “made in Mexico.” 


Law and Analysis: 
ELIGIBILITY UNDER SUBHEADING 9802.00.60, HTSUS 


HTSUS subheading 9802.00.60 provides a partial duty exemption for: 


[a]ny article of metal (as defined in U.S. note 3(d) of this subchapter) manufactured in 
the United States or subjected to a process of manufacture in the United States, if ex- 
ported for further processing, and if the exported article as processed outside the Uni- 
ted States, or the article which results from the processing outside the United States, 
is returned to the United States for further processing. 


This tariff provision imposes a dual “further processing” requirement on eligible U.S. 
articles of metal; one foreign, and when returned, one domestic. Metal articles satisfying 
these statutory requirements may be classified under this tariff provision with duty only 
on the value of such processing performed outside the U.S., provided the documentary re- 
quirements of section 10.9, Customs Regulations (19 CFR 10.9), are met. 

In C.S.D, 84-49, 18 Cust. Bull. 957 (1983) we stated that: 


[flor purposes of item 806.30, TSUS [the predecessor tariff provision to HTSUS sub- 
heading 9802.00.60], the term ‘further processing’ has reference to processing that 
changes the shape of the metal or imparts new and different characteristics which be- 
come an integral part of the metal itself and which did not exist in the metal before 
processing; thus, further processing includes machining, grinding, drilling, thread- 
ing, punching, forming, plating, and the like, but does not include painting or the mere 
assembly of finished parts by bolting, welding, etc. 


Under the facts presented, when the B-7 studs are returned to the United States they 
are finished articles ready for sale and are not subjected to “further processing” when re- 
turned to this country. Accordingly, we find that only the first part of the dual “further 
processing” requirement is satisfied, and the steel will not be entitled to a partial duty ex- 
emption under subheading 9802.00.60, HTSUS. 


ELIGIBILITY UNDER THE GSP 


Under the GSP eligible articles the growth, product or manufacture of a designated 
beneficiary developing country (BDC) which are imported directly into the customs terri- 
tory of the U.S. from a BDC may receive duty-free treatment if the sum of (1) the cost or 
value of materials produced in the BDC, plus (2) the direct costs of the processing opera- 
tions in the BDC, is equivalent to at least 35 percent of the appraised value of the article at 
the time of entry. See, 19 U.S.C. 2463(b). 

Mexico is a designated BDC. See, General Note 3(c)(ii)(A), HTSUS. Therefore, the B~7 
studs will receive duty-free treatment if they are considered to be the “product of” Mexico 
and the 35% value-content requirement is satisfied. Merchandise is considered the “prod- 
uct of” a BDC ifit either is wholly the growth, product or manufacture ofa BDC or has been 
substantially transformed there into a new or different article of commerce. 19 U.S.C. 
2463(b)(2). A substantial transformation occurs “when an article emerges from a 
manufacturing process with a new name, character, or use which differs from that of the 
original material subjected to the process.” The Torrington Company v. United States, 764 
F.2d 1563, 1568 (Fed. Cir. 1985). 

Custom has long held that the operations in question do not result in a substantial trans- 
formation. In Headquarters Ruling Letter (HRL) 734186 dated October 24, 1991, we held 
that steel pipe exported to Mexico where it is cut to length and threaded at both ends and 
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imported into the United States for use as nipples does not constitute a substantial trans- 
formation. See also, T.D. 87-46 and T.D. 67-249(12) (cutting to length and threading of 
steel pipe is not a substantial transformation and will not be deemed to change its country 
of origin). Moreover, we have held that heat treatment which is not extensive or complex, 
and does not transform or narrow the uses of the article is not a substantial transforma- 
tion. See, HRL 555103 dated February 2, 19879 (solution quenching and annealing stain- 
less steel bars and wire rod, which maximizes softness, ductility, and corrosion resistance 
in the steel, does not constitute a substantial transformation, where steel retains its multi- 
functional utility, the fundamental change occurs in the finished product cost), and HRL 
730648 dated August 14, 1987 (stainless steel pipe which is annealed, restraightened and 
pickled is not substantially transformed). 

Thus, in keeping with Customs prior decisions, we find that the roll threading, cutting to 
length and heat treatment of the steel bars in Mexico does not result in a substantial trans- 
formation of the U.S.-origin steel into a product of Mexico. Therefore, the studs will not be 
entitled to duty-free treatment under the GSP upon importation into the US. 


MARKING 


Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and exceptions of 19 U.S.C. 1304. As provided in section 134.32(m), 
Customs Regulations (19 CFR 134.32(m)), products of the U.S. exported and returned are 
specifically excepted from country of origin marking requirements. Ifa U.S. product is sent 
abroad for processing, the article remains a product of the U.S. excepted from the country 
of origin marking requirements unless prior to its return it is substantially transformed 
into an article of foreign origin. Ifthe US. product is substantially transformed, it becomes 
an article of foreign origin and must be marked with its country of origin. 

In the instant case, since the B-7 studs are not substantially transformed into a product 
of Mexico as a result of the processing in that country, they remain “products of” the U.S. 
and are exempt from the country of origin marking requirements. 

Holding: 

Roll threading, cutting to length and heat treatment of U.S.-origin steel in Mexico does 
not result in a substantial transformation of that steel into a product of Mexico. According- 
ly, the B-7 studs will not be entitled to duty-free treatment under the GSP upon return to 
the United States. Moreover, the studs will not be entitled to a partial duty exemption un- 
der subheading 9802.00.60, HTSUS, because only the first part of the “dual further proc- 
essing” requirement is satisfied. Therefore, the studs will be dutiable on their full 
appraised value when imported into the United States. Finally, the B-7 studs will be ex- 
empt from marking under section 134.32(m), Customs Regulations (19 CFR 134.32(m)) 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CusTOMS SERVICE, 
Washington, DC 
CLA-02 RR:CR:SM 561320 MFC 


Category: Classification 
MR. BILL ARTHER 


TRANS-WORLD FASTENERS, INC. 
PO. Box 2205 
Mobile, AL 36652-2205 


Re: Modification of HQ 556801; substantial transformation; NAFTA marking; Article 
509. 


DEAR MR. ARTHER: 


On October 22, 1992, you were issued Headquarters Ruling Letter (HQ) 556801, finding 
that U.S.-origin steel bar which was exported to Mexico for processing into B-7 studs was 
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not substantially transformed into a product of Mexico for purposes of the Generalized 
System of Preferences (“GSP”) and country of origin marking requirements. The ruling 
also held that the imported studs were not entitled to duty-free treatment under GSP or for 
apartial duty exemption under subheading 9802.00.60, Harmonized TariffSchedule of the 
United States (“HTSUS”). 

We have reviewed that decision and have determined that the portion of the ruling which 
held that the steel bar did not undergo a substantial transformation when it was processed 
into B-7 studs in Mexico is incorrect. It is this aspect of the ruling that we are modifying. 


Facts: 


In the United States, steel is cold drawn, quenched and tempered, resulting in 4140 heat 
treated round bar to ASTM A193. The steel is then exported to Mexico where it is sheared 
or sawed to length (this varies from 1” to more than 20”), roll-threaded the length of the 
bar, heat treated, inspected for certification and packed in boxes or crates. 

You stated that the heat treating process changes the core hardness of the steel and that 
the B-7 studs are sold by your company to distributors and are generally used as flanges to 
connect pipes. 


Issues: 
Whether the steel bars are substantially transformed by the processing in Mexico. 
Law and Analysis: 


Under the GSP eligible articles the growth, product or manufacture of a designated 
beneficiary developing country (BDC) which are imported directly into the customs terri- 
tory of the U.S. from a BDC may receive duty-free treatment if the sum of (1) the cost or 
value of materials produced in the BDC, plus (2) the direct costs of the processing opera- 
tions in the BDC, is equivalent to at least 35 percent of the appraised value of the article at 
the time of entry. See 19 U.S.C. 2463(b). 

Mexico was a designated: BDC in 1992. Therefore, the B-7 studs would have received 
duty-free treatment if they were considered to be a “product of” Mexico and satisfied the 
35% value-content requirement. Merchandise is considered to be the “product of” a BDC if 
it either is wholly the growth, product or manufacture of a BDC or has been substantially 
transformed there into a new or different article of commerce. 19 U.S.C. 2463(b)(2). A sub- 
stantial transformation occurs “when an article emerges from a manufacturing process 
with a new name, character, or use which differs from that of the original material sub- 
jected to the process.” The Torrington Company v. United States, 764 F.2d 1563, 1568 (Fed. 
Cir. 1985). 

Customs held in HQ 556801 that the steel bars were not substantially transformed as a 
result of the operations in Mexico. This holding was based on prior Headquarters Rulings, 
such as HQ 734186 (October 24, 1991), which held that steel pipe exported to Mexico where 
it is cut to length and threaded at both ends and imported into the United States for use as 
nipples does not constitute a substantial transformation. Reference was also made to T.D. 
67-249(12) (cutting to length of steel pipe is not a substantial transformation and will not 
be deemed to change its country of origin) and T.D. 87-46 (threading of pipe fittings is nota 
substantial transformation). In keeping with these prior decisions, we held that the roll 
threading, cutting to length, and heat treatment of the steel bars in Mexico did not result in 
a substantial transformation of the U.S.-origin steel into a product of Mexico and that the 
studs were not entitled to duty-free treatment under the GSP. 

Although we continue to believe that the rulings cited in HQ 556801 are correct, we now 
consider those rulings to be distinguishable from the instant ruling. For example, the pipe 
and pipe fittings involved in HQ 734186 and T.D. 87-46, respectively, were not substantial- 
ly changed in character or use as a result of being threaded. After the threading, they re- 
main pipe and pipe fittings. However, thread-rolling steel round bar alongits entire length, 
as in HQ 556801, clearly results in a new and different article of commerce. The steel bar 
has multiple potential uses and it is not until after the threading operation that it becomes 
dedicated to a particular use as a pipe fastener (B-7 stud). Accordingly, we find that the 
steel bar at issue in HQ 556801 is substantially transformed when processed into B-7 
studs. 

Mexico lost its status asa GSP BDC with the advent of the NAFTA in 1994. See T.D. 94-1 
(December 30, 1993). Therefore, although we now find that the steel bar is substantially 


transformed in Mexico, the holding of HQ 556801, that the B-7 studs are not eligible for 
GSP treatment, continues to be correct. 
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In regard to the country of origin marking issue, Customs held in HQ 556801 that be- 
cause there was no substantial transformation, the B-7 studs remained a product of the 
U.S. and were excepted from country of origin marking requirements. As discussed above, 
we find that there isa substantial transformation of the steel bars into B-7 studs in Mexico. 

In determining whether an article imported from Mexico after processing there is a good 
of Mexico, we use the NAFTA Marking Rules. The NAFTA Marking Rules were promul- 
gated in 1994 for the purposes of determining whether a good is a good ofa NAFTA country. 
19 CFRS § 134. 1(j). A “good ofa NAFTA country” is an article for which the country of origin 


though the NAFTA marking rules did not apply when HQ 556801was 
tilize them to determine the country of origin as they are the proper rules 


Customs Regulations, (19 CFR §102.11), sets forth the required hierar- 


ig whether a good is a good of a NAFTA country for marking purposes. 
provides that: 


of origin of a good is the country in which: 
» good is wholly obtained or produced; 

lhe good is produced exclusively from domestic materials; or 

Each foreign material incorporated in that good undergoes an applicable 
tariffc ole assification set out in section 102.20 and satisfies any other ap- 
equirements of that section, and all other requirements of these rules 


atishied 


e steel bar is classified in se 7228.30.80, HTSUS, which provides for “Other 
bars and rods of other alloy steel; angles, shapes and sections, of other alloy steel; hollow 
| i rods, of alloy or non-alloy steel: Other bars and rods, not further worked than 
drawn or extruded: Other.” The B-7 stud is classified in subheading 
HTSUS, which provides for “Screws, bolts, nuts, coach screws, screw hooks, 
ers, cotter pins, w ashers (including spring s washers) and similar articles, of iron 
readed articles: Other screws and bolts, whether or not with their nuts or wash 


fshift rule for merchandise in subheading 7318, HTSUS, is “[a] change to head- 
hough 7318 from any other heading, including another heading within that 

> steel bar is classified in heading 7228, HTSUS, the tariff shift rule is sat- 
fore the origin under the NAFTA Marking Rules is Mexico. 


view of this case, it is our opinion that the steel bar was substantially trans- 


rmed as a result of the processing performed in Mexico which changed the steel bar intoa 
fastener (stud 
r = 


he origin of the B7 studs is Mexico by application of the NAFTA Marking Rules 
JOHN DURANT 
Director, 
Commercial Rulings Division. 
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REVOCATION OF CUSTOMS RULING LETTER & TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF A HANDBAG 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of a handbag. 


SUMMARY: Pursuant to Section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking a ruling letter pertaining to the tariff classification of a 
handbag with an outer surface of textile material. Notice of the pro- 
posed revocation was published in the CUSTOMS BULLETIN of February 2, 
2000, Vol. 34, Number 5. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 30, 2000. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its obligations. Accordingly, the law 
imposes a greater obligation on Customs to provide the public with im- 
proved information concerning the trade community’s responsibilities 
and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. § 1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

In PD C81765, dated December 2, 1997, concerning the tariff classifi- 
cation of a handbag of textile materials with an outer surface of textile 
materials of man-made fibers, the product was erroneously classified 
under subheading 4202.22.4030 of the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA) as a handbag of textile materi- 
als with an outer surface of textile materials made wholly or in part of 
braid. The item under review is not described as having any braided fea- 
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tures and therefore tariff number 4202.22.4030 is inappropriate. The 
correct classification for the product should be under subheading 
4202.22.8050 of the HTSUSA as a handbag “with an outer surface of 
textile material, other, other, other, of man-made fibers.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking PD C81765, 
and any other ruling not specifically identified on identical or substan- 
tially similar merchandise to reflect the proper classification within the 
HTSUSA pursuant to the analysis set forth in Headquarter Ruling 
(HQ) 961239 (see “Attachment” to this document). Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical merchandise. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically identi- 
fied. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the issue subject to this notice, should have advised 
Customs during the notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), Cus- 
toms is revoking any treatment previously accorded by Customs to sub- 
stantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 


porter or its agents for importations subsequent to the effective date of 
this final decision. 


Dated: March 8, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 8, 2000. 


CLA-2 RR:CR:TE 961239 MBG 
Category: Classification 


Tariff No. 4202.22.8050 
Ms. JOANNE BALICE 


CBI DistRIBUTING CORP 
2400 W. Central Road 
Hoffman Estates, IL 60195-1930 


Re: Tariff classification of a handbag from India; Revocation of Ruling PD C81765. 


DEAR MR. BALICE: 

On December 2, 1997, Customs issued PD C81765 to your company, regarding the tariff 
classification of a handbag from India. The handbag was originally classified under sub- 
heading 4202.22.4030 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). Upon review, Customs has determined that the handbag was erroneously clas- 
sified under subheading 4202.22.4030, HTSUSA, as a handbag with an outer surface of 
man-made fiber textile materials and containing braid. The Office of Regulations & Rul- 
ings has been advised by our New York office that the item under consideration did not con- 
tain any braiding and for that reason we are revoking the previous ruling. The correct 
classification for the product should be under subheading 4202.22.8050, HTSUSA, based 
on classification as a handbag with an outer surface of textile material not containing any 
braid. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of PD C81765 was published on February 2, 2000, in the Customs 
BULLETIN, Volume 34, Number 5. 


Facts: 


The item under review is a handbag, style #37707-7 made of textile materials with an 
outer surface of textile materials, of man-made fibers, not containing any braid. The mer- 
chandise measures approximately 6 inches x 8 inches in size. One side of the bag is deco- 
rated with eleven (11) embroidered flowers, measuring approximately ¥ inch x 1 inch. 
Inserted in the middle of each flower is a round reflective disk. The bag has a zippered clo- 
sure and a narrow textile shoulder strap. 


Issue: 


Whether the handbag is classifiable under subheading 4202.22.8050, HTSUSA, rather 
than in subheading 4202.22.4030, HTSUSA? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. The Explanatory Notes (EN) tothe Harmonized Commodity Description and Coding 
System, which represent the official interpretation of the tariff at the international level, 
facilitate classification under the HTSUSA by offering guidance in understanding the 
scope of the headings and GRIs. Subheading 4202.22 covers “Handbags, whether or not 
with shoulder strap, including those without handle: with outer surface of sheeting of plas- 
tic or of textile materials * * *.” 

When this product was originally reviewed by Customs an error occurred during classifi- 
cation at the eight digit subheading level. For tariff purposes, a handbag composed of an 
outer surface of textile materials, wholly or in part of braid falls into the eight digit sub- 
heading of 4202.22.4030, HTSUSA. Since the item under review does not contain braiding, 
the appropriate eight digit subheading level should be 4202.22.8050, HTSUSA. Subhead- 
ing 4202.22.8050, provides for “Handbags * * * with an outer surface of textile materials, 
other, other, other, of man-made fibers.” Since the handbag is eo nomine provided for by 
subheading 4202.22.8050, it is classifiable under that tariff provision. 
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ruling revokes PD C81765 and classifies the handbag under subheading 

22.8050, HTSUSA, which provides for “Handbags * * * with an outer surface of tex- 

tile materials, other, other, other, of man-made fibers” with a general column one duty rate 
of 18.6 percent ad valorem and falling within textile category 670. 

PD C81765 dated December 2, 1997, is hereby revoked. In accordance with 19 U.S.¢ 
1625(c), this ruling will become effective 60 days after its publication in the CusToMs BUL 
LETIN. 

JOHN E. ELKINS 
r John Durant, Director 


Commercial Rulings Division 


fry 
1O 
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